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Court of Appeals of the District of Colambia. 


No. 2966. 

Grace L. Ryan, Executrix, &c., Appellant, 

vs. 

William G. McAdoo, Secretary, &c., et al. 


a Supreme Court of the District of Columbia, 

Equity. No. 33766. 

Grace L. Ryan, Executrix of the Estate of Martin A. Ryan, 

Deceased, Plaintiff, 
vs. 

William G. McAdoo, Secretary of the Treasury; John Burke, 
Treasurer of the United States; Frank Wells, Executor of the 
Estate of Samuel M. Church, Deceased, Defendants. 

United States of America, 

District of Colvmhict, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit:— 

1 BUI of ComplairU, 

Filed September 18, 1915. 

In the Supreme Court of the District of Columbia. 

Equity. No. 33766. 

Grace L. Ryan, Executrix of the Estate of Martin A. Ryan, 

Deceased, Plaintiff, 
vs. 

William G. McAdoo, Secretary of the Treasury; John Burke, 
Treasurer of the United States; Prank Wells, Executor of the 
Estate of Samuel M. Church, Deceased, Defendants. 

The plaintiff respectfully shows to the Court: 

1. That she is a citizen of the United States, residing in the Dis- 
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trict of Columbia, and that she files this suit as the executrix of the 
estate of Martin A. Ryan, deceased. 

2. That the defendants William G. McAdoo and John Burke are 
citizens of the United States, temporarily residing in the District of 
Columbia, and are respectively the Secretary of the Treasury and 
the Treasurer of the United States, and are sued as such; that the de¬ 
fendant Frank Wells is a resident of the State of New York, and is 
the executor of the estate of Samuel M. Church, deceased. 

3. That, on to wit about the month of July, 1904, said decedent 
Martin A. Ryan who was then an attorney at law practicing in the 
City of New York, and who had devoted considerable time and study 

to the construction and interpretation of the war revenue 

2 laws passed in the year 1898, and the amendments thereof, 
entered into certain negotiations with the defendant, Frank 

Wells, who was then the executor of the estate of Samuel M. Church, 
deceased, and being of the opinion that the said Wells, as executor, 
had paid certain inheritance taxes upon said estate in excess of the 
amount lawfully payable under the said war revenue law and amend¬ 
ments, said negotiations with said Wells so resulting that on, to wit 
the — day of July, 1904, the said Wells, executor as aforesaid, en¬ 
gaged and employed the plaintiff’s decedent, as attorney to prosecute 
and recover the said claim for said excess moneys paid as aforesaid, 
the same amoimting to $114,000.00, and the said defendant Wells, 
executor as aforesaid, by his written agreement, signed and sealed by 
him the said Wells, and by the plaintiff’s decedent, dated the — day 
of July, 1904, promised and agreed with the plaintiff’s decedent that 
the latter should prosecute said claim upon a contingent fee of one- 
half of the amount which might be recovered or paid in settlement 
of said claim, a copy of said contract, marked Plaintiff’s Exhibit A, 
being hereto attached and made a part of this bill of complaint. 

4. That under said employment described in the foregoing para¬ 
graph of this bill, the said Martin A. Ryan immediately and dili¬ 
gently entered upon the prosecution of said claim, and in accord¬ 
ance with the rules and regulations of the Treasury Department of 
the United States, he prepared said claim in the form of an applica¬ 
tion for repayment, signed by the said executor of the estate of 

Samuel M. Church, and filed the same with the Treasury De- 

3 partment, and also filed in said Treasmry Department, in sup¬ 
port thereof, the necessary proofs showing the illegality of 

the collection of the said excess moneys; that the Treasury Depart¬ 
ment for a long period, to wit, possibly ten years, declined to allow 
said claim and order said repayment, although the facts fully appear 
from the application and proofs submitted in connection therewith, 
because the legal question of the right to have said money refunded 
was pending before the Courts in certain cases which afterwards came 
before the Supreme Court of the United States. 

5. Ihat after said Ryan had filed said claim and proofs and done 
everything necessary to be done by him as attorney to prosecute the 
allowance of said claim, and said claim was ready for allowance by 
the Treasury Department, but suspended until the final decision of 
said Supreme Court, although there remained no further action to be 
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taken by said Ryan, as attorney, the said Wells, without the knowl¬ 
edge of said Ryan and without the knowledge of this petitioner, em¬ 
ployed other attorneys, to wit, the firm of Newcomb & Prey, who 
filed in the Treasury Department, a power of attorney to represent 
said executor; that the ^preme Court of the United States, in the 
^ring of 1915, rendered its final decision upon the legal questions 
involved in said claim, upon which decision several thousand cases, 
including the claim above described, were awaiting settlement by the 
Treasury Department, and immediately thereafter the said Treasury 
Department commenced the settlement and payment of said claims; 
that said Department allowed the aforesaid claim upon the papers 
filed by said Ryan, as attorney, for said executor, in the sum 

4 of $114,000.00, and pursuant to such allowances, has issued 
payable to the order of said executor, a Treasury warrant for 

the said sum of $114,000 and has delivered said warrant to the 
said firm of Newcomb & Frey, as attorneys for said executor; that 
said warrant is now in the possession and custody of said attorneys, 
and has not been delivered to -said executor, and has not been pre¬ 
sented for payment or cashed. 

7. That by virtue of the contract aforesaid, and by reason of the 
employment of said Ryan as attorney, and the performance of the 
services in the prosecution of said claim, your petitioner is entitled 
to have and recover from the said defendant Wells, executor of the 
estate of Samuel M. Church, the sum of $57,000.00, and with re¬ 
spect to said recovery she has an equitable lien upon said warrant 
and upon the fund appropriated for the payment of said warrant; 
that an appropriation was duly made by Congress of moneys in the 
Treasury not otherwise appropriated, subject to the control and dis¬ 
position of the defendants Secretary of the Treasury and Treasurer 
of the United States, for the payment of the aforesaid allowance, 
and that said fund is now in the Treasury Department, subject to the 
control of said defendants. 

In consideration of the premises, plaintiff prays: 

1. That subpoenas be issued to said defendants, r^uiring them to 
appear and answer the allegations of this bill. 

2. That the plaintiff may by a decree of this Court be given a lien 
upon said fund in the Tr^sury of the United States, appropriated 
for the payment of this claim, and upon said warrant in settlement 

thereof. 

5 3.. That the defendants and each of them be enjoined pend¬ 
ing the termination of this suit, from cashing, collecting or 

paying said Treasury warrant, and from otherwise paying to the 
said defendant Wells the said sum allowed in settlement of said claim. 

4 That plaintiff may have such other and further rehef as jus¬ 
tice and equity may require. 

GRACE L. RYAN, 

Plamtiff, Executrix. 
RALSTON & RICEL4RDSON, 

Attorrieys. 
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District of Ck>LUMBiA, ss: 

-Ryan being first duly sworn on oath deposes and says that she 

is the person named as plaintiff in the foregoing bill of complaint; 
that she has read the same and the facts therein stated are true to the 
best of her knowledge, information and belief. 

GRACE L. RYAN. 


Subscribed and sworn to before me this 18" day of September, 
A. D. 1915. 


J. R. YOUNG, Crk, 

By F. E. CUNNINGHAM, 

Ass't CVk. 


6 This agreement made and entered into this day of July, 
1904, by and between Frank Wells, as one of the Executors 

of the estate of Samuel M. Church, and Caroline C. Wells, as resid¬ 
uary legatee of said estate, parties of the first part, and Martin A. 
Ryan, attorney at law, of 52 Broadway, New York City, party of the 
second part, witnesseth: 

Whereas said party of the second part has represented to the parties 
of the first part that he has knowledge of a fund or claim to which 
said first party is legally and morally entitled to recover; that the 
claim is not one which the parties of the first part do not care to prose¬ 
cute; that the same will not be voluntarily paid or delivered to said 
parties of the first part; that recovery thereof cannot be had without 
a suit or affirmative action instituted by the executors or residuary 
legatee of said estate; that the Statute of Limitations is running 
against said claim and unless action is taken the claim will shortly 
be barred. 

Now, therefore, it is agreed between the parties hereto as follows: 

First. The said party of the second part agrees that immediately 
upon the signing, sealing and delivery of these presents he will dis¬ 
close to the first party all such information as he may have concern¬ 
ing the above mentioned fund or claim. 

Second. That if the claim is one that the parties of the fir^ part 
do not desire to prosecute, then this contract is null and void. 

7 Third. That the second party agrees to prosecute said claim 
intelligently and with due diligence and to bear, and pay, all 

the costs and disbursements in connection therewith, and in case no 
fund or sum of money shall be recovered said costs and disburse¬ 
ments shall be borne and paid by the party of the second part and he 
shall have no claim or recourse against the said parties of the first 
part for the same or any portion thereof. 

Fourth. That the said second party shall not file or present, and 
shall not be entitled to file or present, any papers in any proceeding 
or suit for said recovery until the same shall be submitted to the 
parties of the first part for such changes and alterations as they may 
deem proper and consistent with the facts upon which the suit or 
claim IS based. 

Fifth. That if it shall become necessary to bring a suit for the 
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recovery of said sum of money, before any suit or action is com¬ 
menced, the said second party shall indemnify the parties of the first 
part by a bond, or cash, in such an amount as the parties of the first 
part may deem proper. 

Sixth. That if the party of the second part succeeds in recovering, 
by suit or otherwise, said claim or fund, or a portion thereof, he 
shall be entitled to one-half thereof for his services, and out of his 
one-half of said sum so recovered shall be deducted and paid all costs 
and disbursements. 

In witness whereof the parties hereto have hereunto set their hands 
and seals, in duplicate, the day and year first above written. 

In the presence of: 

FRANK WELLS, 

Executor of Estate of S. M. Church, Deceased, 

MARTIN A. RYAN. 


8 Amended Bill of Complaint. 

Filed October 23, 1915. 

♦ ♦ ♦ ♦ ♦ ‘ ♦ ♦ . 

The Plaintiff respectfully shows to the Court: 

1. That she is a citizen of the United States, residing in the Dis¬ 
trict of Columbia, and that she files suit as the executrix of the estate 
of Martin A. Ryan, deceased, duly appointed and qualified by the 
Surrogate for the New York County State of New York. 

2. lliat the defendants William G. McAdoo and John Burke are 
citizens of the United States, temporarily residing in the District of 
Columbia, and are respectively the Secretary of the Treasury and the 
Treasurer of the United States, and are sued as such; that the de¬ 
fendant Frank Wells is a resident of the State of New York, and is 
the surviving executor of the estate of Samuel M. Church, deceased; 
the said Frank Wells and one George P. Meade, Jr., persons named in 
the will of said Samuel M. Church, having duly qualified as executors 
on April 16,1902, in the office of the Surrogate for Putnam County, 
State of New York, the said Meade having liiereafter died. 

3. That, on to wit about the month of July, 1904, said defendant 
Martin A. Ryan who was then an attorney at law practicing in the 
City of New York, and who had devoted considerable time and study 
to the construction and interpretation of the war revenue laws pa^d 
in the year 1898, and the amendments thereof, and entered into 
certain negotiations with the defendant, Frank Wells, who was then 

one of the executors of the estate of Samuel M. Church, de- 

9 ceased, and being of the opinion that the said Wells, as ex¬ 
ecutor had paid certain inheritance taxes upon said ekate in 

excess of the amount lawfully payable under the said war revenue 
law and amendments, said negotiations with said Wells so resulting 
that on, to wit the — day of July, 1904, the said Wells, executor as 
aforesaid, engaged and employed the plaintiff^s decedent, as attorney 
to prosecute and recover the said claim for said excess moneys pai& 
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as aforesaid, the same amounting to $114,000.00, and the said de¬ 
fendant Wells, executor as aforesaid by his written agreement, signed 
and sealed, by him the said Wells, and by the plaintiflPs decedent, 
dated the — "day of July, 1904, promised and agreed with the plain- 
tiff^s decedent that the latter should prosecute said claim upon a con¬ 
tingent fee of one-half of the amount which might be recovered or 
paid in settlement of said claim, a copy of said contract, marked 
Plaintiff^s Exhibit A, being hereto atta^ed and made a part of this 
bill of complaint 

4. That under said employment described in the foregoing para¬ 
graph of this bill, the said Martin A. Ryan immediately and dili¬ 
gently entered upon the prosecution of said claim, and in accordance 
with the rules and regulations of the Treasury Department of the 
United States, he prepared said claim in the form of an application 
for repayment, signed by the said executor of the estate of Samuel 
M. Church, and filed the same with the Treasury Department, and 
also filed in said Treasury Department in support thereof, the neces¬ 
sary proofs showing the illeg^ity of tne collection of the said excess 

moneys; that the Treasury Department for a long period, to 

10 wit, approximately ten years; declined to allow said claim and 

order said repayment, "although the facts appeared from the 

application and proofs submitted in connection therewith, because 
the legal question of the right to have said money refunded was pend¬ 
ing before the Courts in certain ca.ses which afterwards came before 
the Supreme Court of the United States. 

5. That by the second numbered paragraph of the said agreement 
^^Exhibit A,” it is further provided that if the claim is one the said 
executor should not desire to prosecute then the said contract should 
become null and void; that said provision was inserted upon the 
representation of said executor that his wife was the residuary legatee 
and the executor therefore used more leniency in pressing claims 
than would otherwise have been the case; that on July 29,1905 after 
said Ryan had prepared and filed said claim, the said defendant. 
Wells addressed a communication to said Ryan annulling and can¬ 
celing the afore^said contract under the provisions of the said num¬ 
bered second paragraph thereof, notifying the said Ryan that he 
the said defendant Wells had sent a communication to the Internal 
Revenue Bureau at Washington, D. C. withdrawing the claim and 
directing that no proceedings be had under said claims. The plain¬ 
tiff states that said decedent understood that said action on the part 
of the defendant Wells was taken in good faith and under the ri^t 
permitted to be exercised by him under said contract and this execu¬ 
tor, the plaintiff, upon the death of said decedent also assumed and 
understood that the said defendant Wells had properly and in good 
faith exercised his right under said contract to decline to prosecute 

said claim, and plaintiff did not until two days before the 

11 filing of this suit discover that the said defendant Wells had 

not in good faith withdrawn said claim or discontinued the 

prosecution of the same, but had merely in fact announced to the 
plaintiff’s decedent his election to withdraw said claim with the intent 
and purpose of permitting said claim to be prosecuted by other conn- 
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sel upon smaller contingent fees, and that the said election by the 
said Wells was fraudulent and for the purpose of depriving said de- 
cedent of his right to recovery for the services he h^ rendered and 
engaged to render and the plaintiff is entitled in a Court of Equity 
to have the said election nullifying said contract declared fraudulent, 
void and of no effect. 

6. That after said Ryan had filed said claim and done every¬ 
thing necessary to be done by him as attorney to procure the allow¬ 
ance of said claim, and the said claim was ready for allowance by 
the Treasury Department, but suspended until the final decision of 
said Court although there remained no further action to be taken by 
said Ryan, as attorney, the said Wells, without the knowledge of 
said Ryan and without the knowledge of this petitioner, employed* 
other attorneys, to wit, the firm of Newcomb & Prey, who fied in 
the Treasury Department, a power of attorney to represent said 
executor; that the Supreme Court of the United States, in the Spring 
of 1915, rendered its final decision upon the legal quekions involved 
in said claims, upon which decision several thousand cases, includ¬ 
ing the claim above described, were awaiting settlement by the 
Treasury Department, and immediately thereafter the said Treas¬ 
ury Department commenced the settlement and payment of said 
claims; that said Department allowed the aforesaid claim upon the 

papers filed by said Ryan, as attorney, for said executor, 

12 in the sum of $114,342.62, and pursuant to such, allowance, 
has issued payable to the order of said executor, a Treasury 

warrant. No. 3472 dated September 13, 1915 for the said sum of 
$114,342.62 and delivered said warrant to the said firm of Newcomb 
& Prey, as attorneys for ^d executor; that said warrant was there¬ 
after delivered by said attorneys to said executor. Wells, and is now, 
as plaintiff is advised and believes in so far as the amount due the 
plaintiff is concerned, subject to the control of said Executor, and 
had not at the time of in^tuting this suit been presented for pay¬ 
ment to the defendant officials or to any agent or official of the 
United States, and is now in the City of New York, State of New 
York. 

7. That by virtue of the Contract aforesaid, and by reason of the 
employment of said Ryan as attorney, and the performance of the 
services in the prosecution of said claim, your petitioner is entitled 
to have and recover from the said defendant. Wells, executor of the 
estate of Samuel M. Church, the sum of $57,171.31, and with respect 
to said recovery she has an equitable lien upon said warrant and upon 
the fund appropriated for the payment of said warrant; that an ap¬ 
propriation was duly made by Congress of moneys in the Treasury 
not otherwise appropriated, subject to the control and disposition 
of the defendants Secretary of the Treasury and TVeasurer of the 
United States, for the payment of the aforesaid allowance, and that 
said fund is now in the Treasury Department, subject to the control 
of said defendants. 

In consideration of the premises, plaintiff prays: 

1. That subpoenas be issu^ to said defendants, requiring 

13 them to appear and answer the all^tions of this bihL 

2. That the plaintiff may by a decree of this court have 
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the election of the defendant annulling said contract declared fraud¬ 
ulent and void and recover from the defendant Wells the amount 
due as aforesaid and be given a lien therefor upon said fund in the 
Treasury of the United States, appropriated for the payment of this 
claim, and upon said warrant in settlement thereof. 

3. That the defendants and each of them be enjoined pending the 
termination of this suit, from cashing, collecting or paying said 
Treasury Warrant, and from otherwise paying to the said defendant 
Wells the said sum allowed in settlement of said claim, and that a 
receiver be appointed to hold same during the pending of this suit. 

4. That plaintiff may have such other and further relief as jus¬ 
tice and equity may require. 

GRACE L. RYAN, 
Executrix, Plaintiff, 
By RALSTON & RICHARDSON, 

Attorneys, 

District of Columbia, ss: 

Wm. E. Richardson being first duly sworn on oath deposes and 
says that he is the attorney for Grace L. Ryan, Executrix, the person 
named as plaintiff in the foregoing bill of complaint; that he has 
read the same and the facts therein stated are true to the best of his 
knowledge, information and belief. 

WM. E. RICHARDSON. 

14 Subscribed and sworn to before me this 19th day of October, 
A D 1915 

[seal.]*' ’ HARVEY T. WINFIELD, 

Notary Public, D, C. 


Motion of Defendant Wells to Dismiss Bill. 

Filed October 23, 1915. 

* # 4c # # 

Comes now Frank Wells, surviving executor of the estate of Sam¬ 
uel M. Church, deceased, named as one of the defendants in the 
above entitled cause, and appearing specially and only for the pur¬ 
pose of this motion to question the jurisdiction of the court in this 
proceeding and for no other pu:^se, and not hereby submitting 
nimself generally to the jurisdiction of this court and*^ reserving to 
himself should this motion be overruled, the right to move to dis¬ 
miss the amended bill of complaint in said cause, on the ground of 
the champerty appearing in the same and for the other manifold 
errors and defects therein appearing, does now move to dismiss the 
amended bill of complaint, filed in the above entitled cause, and for 
grounds of this motion, shows as follows: 

1. That it appears from the allegations of said amended bill of 
complaint that the plaintiff does not bring this proceeding in her 
own right, but as the executrix of the estate of Martin Ryan, de- 
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ceased, appointed and qualified by the Surrogate for the 
15 County of New York, State of New York, and that this de¬ 
fendant is sued as the surviving executor of Samuel M. 
Church, duly appointed and qualified as such by the Surrogate for 
Putnam County, in the State of New York, and that this defendant 
is therefore a foreign executor and is not subject to the jurisdiction 
of this coiut in these proceedings. 

2. That it appears from the allegations of the said amended bill 
that the warrant which is the subject matter of the dispute was duly 
issued to this defendant and that said warrant is in the State of 
New York and that therefore this court has no jurisdiction to in¬ 
terfere with the same. 

3. That the plaintiff^s remedy, if at all, is in a court of law and 
that there is no sufficient ground set forth in said amended bill of 
complaint to give a court of equity jurisdiction thereof. 

4. That it dose not appear from said amended bill that the plain¬ 
tiff is a judgment creditor or that he has any valid lien upon the 
fund in question, or that this defendant is insolvent, or any other 
sufficient ground for the interposition of a court of equity. 

FRANK WELLS, 

Surviving Executor of the Estate of 

Samuel M, Church, Deceased, 

ARTHUR PETER, 

Atfy for Deft Weils. 


16 Motion of Defendants McAdoo cdnd Burke to Dismiss BUI, 

Filed October 29, 1915. 

# « ♦ 

Now come the defendants William G. McAdoo, Secretary of the 
Treasury, and John Burke, Treasurer of the United States, and ap¬ 
pearing specially for the purposes of this motion, move the Court to 
dismiss the amended bill herein and for cause say: 

One. It appears by the allegations of the amended bill that the 
principal defendant, Frank Wells, is a non-resident; that the fund 
in suit has no legal situs in the District of Columbia, and that the 
draft representing same is not within the jurisdiction of the Court 

Two. That the plaintiff’s title to equitable relief, if any, is based 
upon a lien created in violation of Section 3477 of the Revised 
Statutes of the United States and these defendants claim the benefit 
of said statute. 

Three. It appears by the allegations of the bill that the pla inti ff 
has a plain, adequate and complete remedy at law. 

Four. There is no equity in the bill. 

JOHN E. LASKEY, 

United States Attorney, D, C., 
By JAMES B. ARCHER, 

Ass^t U, jS. Atfy. 


2—^2966a 
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17 Opinion Denying Motion, &c. 

Filed March 4, 1916. 

♦ ' * ♦ * ♦ ♦ 

The defendant Wells, stating that he appears specially and only 
for the purpose of a motion to question the jurisdiction of the 
Court, moves to dismiss the bill on the grounds that the Court has 
no jurisdiction over him because of the fact that he is a foreign 
executor; that the subject matter of the dispute is located in the 
City of New York; that the plaintiff’s remedy, if she has one, is in 
a court of law; and that it does not appear that the plaintiff is a 
judgment creditor or has a valid lien on the fund in question, or that 
the defendant is insolvent, or any other sufficient ground for the 
interposition of a court of equity. 

It is well settled that a defendant who wishes to object to the 
jurisdiction of the person must appear ^ecially for that purpose 
and not move for any relief involving the merits. The subject mat¬ 
ter of this suit is cognizable in a court of equity and the motion to 
dismiss for want of equity is a motion going to the merits of the case 
and is an appearance for all purposes. Albert vs. Clarendon Co., 
53 N. J. Eq., 623. Therefore the motion to dismiss for lack of 
jurisdiction of the person of the defendant will be denied. 

The Court is of the impression that in the event of a holding that 
there is jurisdiction over the person, the parties wish to argue the 
motions going to the equity, of the bill. Tf further argument is 
desired a time can be fixed for that purpose. 

18 By the Court: 

WALTER I. McCOY, Justice. 


Opinion Dismissing BiU, &e. 

FQed March 13, 1916. 

# ♦ ♦ # 4c 

There are two motions to dismiss the bill: the one made by the 
Secretary of the Treasury and the Treasurer of the United States, 
and the other, by the defendant Wells. 

The facts as shown by the bill are that tha plaintiff’s testator, 
Martin A. Ryan, an attorney at law, had a contingent fee contract 
with the defendant Wells, who is a New York executor, for the col¬ 
lection from the Government of inheritance taxes paid under the 
War Revenue Act of 1898, and collected without authority of law. 
Ryan called the attention of Wells to the existence of the claim and 
took certain steps under his agreement looking to the collection of 
it, and then Wells terminated his employment, retaining other a;fc- 
tomeys who prosecuted the claim successfully. A warrant for the 
amount of the recovery was delivered to Wells and is now in his pos¬ 
session in the City of New York. The plaintiff claims that by virtue 
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of said contract and by reason of the employment of said Ryan as 
attorney and the performance of said services, she is entitled to 
recover the amount of the fee agreed upon, and that she has an 
equitable lien upon the warrant .and upon the fund ap- 

19 propriated for the payment of said warrant, which fund she 
says is now in the Treasury Department and subject to the 

control of the defendants. 

In an opinion filed herein on March 4,1916, it was said that the 
appearance filed by the defendant Wells was general, although ex¬ 
pressly stated to be a special appearance for the purpose of objecting 
to the jurisdiction of the Court. One ground of the motion passed 
on was that there was no jurisdiction of the defendant Wells, but 
the other grounds of the motion were not passed upon further than 
to hold that they raised a question of the general jurisdiction of a 
court of equity which was one to be decided only upon the motion 
of a defendant appearing generally. Those grounds have now b^n 
argued and there has likewise been a re-argument of the question 
so decided. The Court sees no reason to change the views^ so ex¬ 
pressed. The two meanings of the word ‘‘jurisdiction,” as it is com¬ 
monly used, are pointed out in Southern Pacific Co. vs. Arling¬ 
ton Heights Co., 191 Fed. 101, 110, where the Court said: 

“Of course, the court cannot pass judgment upon the subject- 
matter without at the same time having jurisdiction of the person, 
yet if the defendant insists upon his objection to the jurisdiction 
over his person, and he is in a position to insist thereon, the court 
ought to give him the benefit of that objection and pass judgment 
respecting it. In the case at bar all three of the groimds assigned 
bv the plea went to the jurisdiction of the court in one sense—^the 
first to the jurisdiction over the person, and the last two to the 
jurisdiction of the court as a court of equity. In either case, if the 
plea was well taken, the bill of complaint would have to be dis¬ 
missed, but the court could not proceed to a ruling upon the two lat¬ 
ter objections, without first entertaining jurisdiction of the person. 
Now, if it be that the defendants have confused the kind of jurisdic¬ 
tion they were insisting upon, as might well happen, or believed 
they had a legal right to combine the objections, it nevertheless ap¬ 
pears that it was distinctly their purpose to appear specially 

20 in the first instance with a view of raising the jurisdictional 
question, to bp disposed of before tne merits were reached.” 

The Court cites from Smith vs. McKay, 161 U. S. 355 as follows: 

“l^en the requisite citizenship of the parties appears, and the 
subject-matter is such that the CSrcuit Court is competent to deal 
with it, the jurisdiction of the court attaches, and whether the court 
should sustain the complainant’s prayer for equitable relief, or 
should dismiss the bill with leave to bring an action at law, either 
would a valid exercise of jurisdiction. If any error were com¬ 
mitted in the exercise of such jurisdiction, it could only be remedied 
by an appeal to the Circuit Court of Appeals.” ' 

In this quotation the phrase “and the subject-matter is such that 
the Circuit Court is competent to deal with it” refers to the statu- 
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tory jurisdiction of the Circuit Court as such and not to any ques¬ 
tion of equity jurisdiction. 

It was on the grounds indicated in the two cases just cited that it 
was held in the present case as stated that by combining the motion 
raising the question of the jurisdiction of the person with one which 
raised the question of equitable jurisdiction the defendant appeared 
generally. 

The defendant contends that Rule 32 of this Court indicates that 
a motion pointing out a defect appearing on the face of the bill 
should point out every defect and that those not indicated are waived. 
The rule reads: ‘‘Demurrers and pleas are abolished. Every defense 
in point of law arising on the face of the bill should be made by 
motion to dismiss.’’ Without discussing the former system of plead¬ 
ing in equity or the method of bringing a question as to jurisdic¬ 
tion of the person before the court under that system it is sufficient 
to say that the rule need not be construed so as to prevent the 

21 raising of the question of personal jurisdiction and later the 
question of defenses. A question which goes to the power 

of the Court to act at all because of lack of jurisdiction of the per¬ 
son should be decided before the Court renders a decision which is 
binding only if there is jurisdiction of the person. 

Unless the plaintiff has a lien or unless there is some other ground 
of equity jurisdiction, including the absence of a remedy at law, the 
bill must be dismissed. A debt due from the United States, not hav¬ 
ing any situs, and the draft issued in payment of said debt being in 
New York, there is nothing in this district on which the lien of the 
plaintiff, if any, could be fastened. The draft is an asset of the estate 
of Samuel M. Church and not the property of the defendant Wells, 
so this Court cannot compel him to bring it into this jurisdiction for 
the purpose of subjecting it to a lien. If it were otherwise no diffi¬ 
culty would be presented because of the fact that the defendant is a 
non-resident executor. He. not the testator, made the contract and is 
personally liable on it with the right to take credit in his accounts 
for any payment under it. Taylor vs. Beamiss, 110 U. S. 42. 

In view of the obviously imfair treatment of the plaintiffs testator 
as shown by the bill and which the motion admits, the Court has en¬ 
deavored to find some direct authority, or some authority by way of 
analogy which would warrant a ruling that there is no adequate 
remedy at law, and therefore that this case could be retained. The 
search has been fruitless, and therefore the bill must be dismissed 
as to all the defendants, but without costs. 

By the Court: 

WALTER I. McOOY, Justice, 

22 _ Decree Dismissing BUI, &c. 

Filed March 14, 1916. 

« 4c 4c 

This cause came to be heard upon the separate motion of the de¬ 
fendants to dismiss the bill and thereupon upon consideration thereof 
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it is this 14th day of March, 1916, adjudged, ordered and decreed 
that the said cause be and the same is hereby dismissed without costs 
to any party. 

WALTER I. McOOY, Justice, 

From the foregoing decree the plaintiff in open court prayed an 
appeal to the Court of Appeals, which was allowed and bond for 
costs on said appeal fixed at $100.00. 

WALTER I. Mc(X) Y, Justice, 


Memoraridvm. 

April 3, 1916.—^Bond on appeal for $100, approved and filed. 


23 Assignment of Errors, 

Filed April 3, 1916. 

4c ^ * 4: 4c i|e 3^ 

The plaintiff assigns the following errors in her appeal in the 
above case: 

1. The Court erred in holding that the plaintiff^s remedy at law 
was adequate and dismissing her bill of complaint for that reason. 

2. The Court erred in not holding that the cancellation and de¬ 
termination of the contract upon which suit was brought by the de¬ 
fendant, Wells, on July 29,1905, causing the failure of the plaintifiTs 
decedent to continue to prosecute said claim and to complete the ser¬ 
vices to be performed by him under said contract, was fraudulent 
and in equity entitled the defendant to have said contract rein¬ 
stated and to recover thereunder the contingent fee therein provided. 

3. The Court erred in not holding that the fund in the hands 
of the Secretary of Treasury was subject to an equitable lien in favor 
of the plaintiff to the extent of the plaintiff^s recovery in this case 
and that the said fund was subject to the decree and. order of the 
Court to be made as prayed in the bill of complaint herein. 

4. The Court err^ in sustaining the motions to dismiss and in 
dismissing the plaintiffs bill. 

RALSTON <fe RICHARDSON, 

Attorneys for Plaintiff. 


24 Designation of Record on Appeal, 

. FQed April 3,1916. 

4c # 4c 4c 4c 4c 4c 

The plaintiff hereby designates the following record on her ap¬ 
peal in the above entitled case: 

1. Original bill of complaint 

2. Amended bill of complaint. 
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3. Motion to dismiss by defendant, Wells. 

4. Motion to dismiss by defendant, McAdoo. 

5. Opinion of Court filed March 4, 1916. 

6. Opinion of Court filed March 11, 1916. 

7. Decree entered March 13, 1916, with allowance of appeaL 

8. Assignment of errors. 

9. Notation of filing and approval of the appeal bond. 

10. This designation of record. 

RALSTON & RICHARDSON, 

Attorneys for Plaintiff, 


25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
24, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 33766 in Equity, wherein Grace 
L. Ryan, Executrix of the Estate of Martin A. Ryan, deceased, is 
Plaintiff and William G. McAdoo, Secretarv of the Treasurv, et al. 
are Defendants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the Citv of Washington, in said District, 
this 24th day of April, A. D. 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2966. Grace L. Ryan, Executrix, &c., appellant, vs. William G. Mc¬ 
Adoo, Secretary, &c., et al. Court of Appeals, District of Columbia. 
Filed May 8,1916, Henry W. Hodges, clerk. 
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Statement of the Case. 

is an a])])eal from a final decree of the 
Sn])renie Conn of the District of C(dumbia. dis¬ 
missing tlie l)ill (n* Grace L. Ryan, plaintiff below and 
<'i])pellant in this court ( Rec.. 1:2, l-'D. In her amended 
hill, the idainiiff set up that her testator. Marlin .\. Ryan, 
an attorney at law. had a coniingent fee cemtract. with 



<lci*cn<laiU. Wells, siirvivin«; executor, duly ([ualilied in 
the office of the Surrogate for Putnani County, in the 
Slate of Xew ^’ork. of the estate of one Samuel M. 
Church, deceased, to recover from the ('lovernment of 
the Ihiited Sta.tes certain inheritance taxes ])aid under 
the War Revenue Act of 18^8. and collected without 
authority of law: that Ryan took certain stei)S under his 
contract, by way of ])re]')arinc: and liliiti^’ a claim in the 
matter: that afterwrtrds Ryan's employment was termi¬ 
nated 1)}' the annullini^- and cancellation of the ca^niract 
by Wells, who retaitied other aitorne'/s to i)rosecute the 
claim: that the d'reasury Department rdlowed the claim 
in the sum of Si 1 and that a wa.rrant for that 

amount is in the ])ossession of Wells, executor, in the 
City and i^tate (h' Xew ^^)rk: the ]daintirf claims, by rea¬ 
son of the employm.ent of Ryan and his services ren¬ 
dered under ih.e contract, that she is entitled to recover 
the amount of the fee agreed ui)ou and that she has an 
e(juatible lien u|)on the warrant and upon the fund a])- 
propriated for the payment of the warrant, and that the 
fund is now in the d'reasury Department and subject to 
the control of the Secretary of the Treasury and the 
Treasurer of the United States ( Rec.. b. T. 8). The 
contract between Rvan and Wells is found on ])ages 4 
and .*) of the record. I'lie defendants below. a]>])ellees in 
this court, moved to dismiss the bill (Rec.. 8. b). 'I'he 
grounds of defendants. McAdoo and Burke's motion to 
dismiss are four: 

One. It aj^pears by the allegations of the amended 
bill that the ])rinci])al defendant, Frank Wells, is a non¬ 
resident: that the fund in suit ha.s no legal situs in the 
Iflistrict of Columbia, and that the draft representing 
same is not within the jurisdiction of the court. 

Two. That the plaintiff's title to cxjuitable relief, if 
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any, is l)asccl nixai a lien created in vi(,)lation of Section 
»‘547’7' of the Revised Statutes of the United States, and 
these defendants claim the henelit of said statute. 

Three. Tt ap])ears by tlie tilleii'alions of the bill that 
the plaintiff has a i)lain. adefiuate and complete remedy 
at law. 

Four, d'here is no ccjuity in the bill. 

The court below, in its opinion ui)on the case alleged 
by the plaintiff, said : 


“Unless the ])laintilf has a lien or unless there 
is some other ground of equity jurisdiction, in¬ 
cluding the absence of a remedy at law. the bill 
must be dismissed. .\ debt due from the United 
v^tates, tiot Itaving any ; itus, and the draft issued 
in payment of said debt being in New \\)rk, there 
is nothing in this district on whicli the lien of 
the plaintiff, if any, could be fastened. Tlte draft 
is an asset of the estate of Samuel .M. Church and 
not the ])roi)ert\' of the defendant. Wells, so this 
court cannot com])el him to bring it into this 
jurisdiction for the juirpose of subjecting it to a 
lien. 1 f it were otherwise no difficulty would be 
l)resented because of the fact the defendant is a 
non-resident e.xecutor. lie. not the testator, made 
the contract and is personally liable on it with the 
right to take credit in his accoutits for any pay¬ 
ment under it. Tavlor vs. Beamiss, liq U. S., 4 - 2 . 

In view of the obviously unfair treatment of 
th.e i)laintiff's testator as shown l.)y the bill and 
which the motion admits, the court has en¬ 
deavored to find some direct autlKwity. or some 
authoritv bv wav of analogv which would warrant 
a ruling that there is no adc(iuate remedy at law, 
and therefore that this case could be retained. 
The search has been fruitless, and therefore the 
bill must be di.^mis.sed as to all the defendants, 
but withdut costs.” (Rec., 12). 
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ARGUMENT. 


I. 


The Appellant Has a Fl^, Adequate and Complete 

Remedy at Law. 


4'hc trial court dismissed the appellant's bill, thereby 
reniittinj^' her to an action at law. and counsel for appel¬ 
lees. *\ic.\di»t) and Ihirke. submit that the court’s action 
was rii»ht. f(jr the reason that on the facts of the case, the 
plaintitT has a plain, ade(|uate and c(*mplete remedy at 
law. 

The contract between Wells and Ryan, in its second 
])arai^ra])h. provided: “'I'hat if the claim is (aie that the 
parties of the I'lrst part do not desire to prosecute, then 
this contract is null and voitl.” 'I'his language is clear; it 
needs no cimstructioii: la.) interpretation. It is as if the 
paragraph had read: **if at any time Wells, party of the 
ilrst part, shall, for any reason whatever, desire not to 
proceed with the jwosecution of the claim under this con¬ 
tract. then this contract shall be absolutely and finally at 
an end.” Ryan was coni/^os mentis and sui juris. Tie 
knew what he was doing. 1 le was a lawyer and familiar 
with the drawing of contracts and with their effect when 
drawn. Knowing the various legal e.xpressions fnan 
which he might choose one to express his meaning, he 
cho.'^e the language above ({noted as the 
words” to ex|)ress what was in his mind and in the mind 
of Wells, for their minds met—thev agreed and con- 
tracted. About a year after the making of the contract. 
\\ ells, by letter of July “addressed a communi¬ 

cation to said Ryan annulling and canceling the afore- 
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said contract under the provisions of the said niinibered 
second ])arai;Ta])li thereof," etc. Wells had both the right 
and the ])()\ver to do that: they were given t</) him in the 
contract: but if it l>e conceded, for th.e sake of argument 
only, that Wells had the /^inccr. as distinguished from the 
right, to annul and cancel the contract, then what he did 
in July :21>. ino.",. would have given rise to a cause of ac¬ 
tion ai law against him for dam.'iges. and the rule is well 
fixed that a suit for monev damages, not affected hv anv 
element re(|uiring the inter])osition (jf e(iuitahle jurisdic- 
ti(m. is cognizable onlv in a court of law, and that we 
submit is this case. i\Ir. I’oineroy states the rule in the 
folio w i n g Ian gu a ge: 


“'fhe principle may be stated in its broadest 
generality, that in cases where the j'rimary right, 
intere.st or estate to be maintained, protected, or 
redressed is a legal one. and a court of law can do 
as comnlete iu.'^tice to the matter in controversv, 

I B 

both with respect to the relief granted and to the 
modes of procedure by which such, relief is con¬ 
ferred. as ctnild be done by a court of equitv. 
eciuity will not interfere even with tho.se ])eculiar 
remedies which are administered by it alone, such 
as injunction, cancellation and the like, much less 
with those remedies witich tire admini.stcred both 
by it and by the law, and which therefore belong 
to its concurreitt jurisdiction." 

1 Pomeroy's Etjuity Juris])rudence (dd ed.). 

Section 17(>. 


.\mong other cases cited by Mr. Pomeroy in support 
<^f the above ]')ro])osition are (irauil CInilc Z'S. ll'lncgar, 
1.'> Wall., -o'h aUid /nsuraucc Co. z's. Bailey, !•> M’alb, 
(tin. 'fhese cases have ]/eculiar a])])lic<al)ility to the in- 
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staiu case, where the appellant Cryan alleges that the an¬ 
nulling and canceling uf the contract of Wells was fraud- 
ulent and therefore she is “entitled in a Court of 
to have the said election nullifying said contract declared 
fraudulent, void and of no elTect” ( Rec., 7 ). Or, to put 
it in. either words, appellant's counsel contend, in effect, 
that a mere allegation of fraud is sufficient to permit a 
cause (.){ action for which there is a jilain. adequate and 
conqilete remedy at law. to he litigated in an equity court. 

in Grand Chute Z'S. ll'incyar, supra, the syllabus is as 
follows: 



“A municipal corporation, obligators in a bond, 
cannot a.d\ relief in equity that the obligee be en¬ 
joined from proceeding at law, and that the bond 
be surrendered, when his bill alleges that the bond 
was issued without authority, in violation of law 
and in fraud of the town; that the obligee knew 
this when he took it: that the obligee's possession 
is merely coloralile. and that he gave no value for 
it, and never had any rigiit or title to the bond. 
Such alUujations show a complete defence to the 
bond at laze, ami a jud(/ment a//ainsf the obligee 
at laze zeould glee as full prideeilon ez'cry zeay to 
the obligor as a decree In equity." (Italics ours.) 

In Insurance Company z's. Bailey, supra, the .syllabus 
is as follows: 


‘‘.\lth('»ugh equity have power to order the de¬ 
livery up and cancellati(*n of a jxdicy nf insurance 
obtained on fraudulent representations and sup- 
pre.s'slons of facts, yet it will not generallv do < 0 , 
when these representations and su];pressi(ms can 
be perfectly well used as a defence at laze In a suit 


upon llic p'^Ucy. 1 Tence a bill for such delivery up 
and cancellation was held properly ‘dismissed, 
without prejudice/ iJiou(/Ii flic cx'idcuccs of the 
fraud :ccrc ccaisidcrablc, there being; no allegation 
that the holder of the policy meant to assign it; 
and suit on the ])olicy having after the bill was 
filed been begun at law/’ (Italics ours.) 

1 f Kyan in his lifetime, or his executrix, after his death 
had, or has. any cause of acti<m growing out of Wells’ an¬ 
nulling and canceling the contract, that cause of action 
should be prosecuted in ;i court of law in an action for 
money damages, 'fliat this is so. is a])parently conceded 
by counsel for a])])ellant, for they a.d<. at page 1:3 of their 
l;rief, if the ruling on this ])oint by the trial court be up¬ 
held. that under Section :274a of I'he Jndicial Code, the 
case be transferred to the law docket, “where appropriate 
amendments m:iy be made, eliminating the defendants 
( Mc.Xdoo. Secretary ( .f th.e 'Preasury, and Burke, Treas¬ 
urer of the I’nited States), whose presence would thereby 
become unnecessarv. ” 

II. 

The Appellant’s Testator Having Acquiesced in the 
Annuling and Cancellation of the Contract by 
Wells, July 29, 1905, the Appellant is Not En¬ 
titled to Have the Contract Reinstated. 

On July 2i\ lOO,*;. Wells addressed a communication 
to Ryan ‘‘annulling and canceling the afore.said contract 
under the ])rovisions of the said numl)ered .second para¬ 
graph thereof’ ( Rcc.. <;). \\'e take the position, under 

the language of the second paragraph, that Wells had 
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holli I lie rii^iil and power to annul and cancel the contract. 
Counsel for ajipellani deny W’ells' riyJit to do so. and 
inainlain ih.at his action was. under the circumstances, 
frauduleni. (h)in,i^’ u])on a theory of fraud, they ask this 
court to hold the case to he cog’uizahle in equity, in order 
to avoid the statute of limitations in a suit at law. But 
conceding, for the sake of argument only, that Wells' 
action was. under the circumstances related in the bill, 
fraudulen.t. yet the jilaintiiT i> guilty of such laches as 
woul'.l defe.'it her claim in a court of equity. The con¬ 
tract was made in July. it was terminated by Wells 

July and this suit was not brought until Septem- 

i)er 1.'^. ( l\ec.. 1 '. more than ten years after the 

termination of the contract, more than three times the 
])eri<Kl of time fi.xed by the statute of limitations in the 
Code of Law for the District of Columbia. 

While it is true, where a defendant is under an obliga¬ 
tion to disclose to a plaintiff certain facts without inquiry, 
as. for instance. ])etween trustees and cestui qiic trust, or 
between agents ;md princi])al. then the defendant cannot 
defend (mi the gro-und of laches, but this case is different. 
TTere. between Kyan and W'ells. there was no trust rela¬ 
tion. no ])rincii)a.l and agent relation, d'hey dealt at 
arms' length. The la.nguage of the contract shows that 
]\yan knew all about the claim and that Wells knew noth¬ 
ing .'ibout it. In tb.e Introduct<)ry part of the contract, we 
find this language: “Whereas said party of the second 
part (Ryan) has represented to the parties of the first 
])art that he has knowledge of a fund or claim to which 
said fir<t jxirty is legally atul morally entitled to recover.” 
etc., and in the fir.'^t numbered paragraph of the contract 
we f nd this language: “The said i)arty of the second part 
(Ryan) agrees that immediately u])on the signing, .seal- 
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in" and delivery of these presents he will disclose to the 
first ])arty fW’ells) all such information as he may have 
coiicernin" the above mentioned fund or claim” (Rcc., 
4). So it follows, we submit, that Wells may here de¬ 
fend on the "round of laches. Upon the recitals of the 
contract we im])utc to Ryan and the plaintiff (for the 
laches of a testator will be imputed to his executor, Hal- 
Si"\ 7's. CiicriCy. <*s Fed.. 1 ('>:’>) knowled"e <.)f all the facts, 
includiu" those ujjon which the annulment of the con¬ 
tract was based, and bv which the annulment was fol- 
lowed. 

A delay of ten years was held inexcusable in proceed- 
in"s to enforce a trust in lands: Abraham vs. Ordzcaw 
1."').'^ I', v^.. 41(‘»: ten years, after the foreclosure and sale 
of a railroad in a bill by a stockholder to set aside the .sale 
for collusi<m an<I fraud which were ]’)atent on the face of 
the proceedings: I'osicr Z's. R. Co., 140 U. S., SS; ten 
years in a suit to have deed declared a mortgage on the 
ground that it was obtained by taking advantage of the 
grant(')r's destitute C(»ndition: Dc Martin z’s. Phelan, 51 
Fed.. SO.": eight ye.'irs' ac(|uiescence in a trade mark for 
metallic ])aint, during which the defendant had built up 
an extended market for his product: Princes' Metallic 
Paint Co. I'S. Mf<j. Co.. 51 Fed.. 0;>S: eight years in pro¬ 
ceedings where con;])iainant in consideration of $10,000 
h.ad rele:ised certr.in claims and sought to set the release 
aside on the ground that it was entitled to a much larger 
sum th.an it received: Thorn U'ire Hedge Co. z’S. Mfg. 
Co,. 150 V. S.. 4:20: three and one-half years, where a 
])er.<on bough.t ])ro])erty of uncertain value and after three 
years :md one-half brought suit to rescind the contract 
on the ground of fraudulent reprc.sentation; Segadahoc 
Land Co. vs. P-ieing, (>5 Fed.. 7'0r2. 
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III. 

The Lien Claimed by Appellant is in Violation of Sec¬ 
tion 3477 of the Revised Statutes of the United 
States. 

In Xiiit rs. Knul. rioo S.. 1:2. ihc Supreme Court 
of ilie L'niled Slates, at paj^es :2() and :21. said : 


“If reii'anl ])e had to the wonls as well as to 
the meaniipq: of the statute, as declared in former 
eases, it would seem clear that the contract in 
(Itieslion was. in some im])ortant ])articulars. null 
and Void njjon its face. W’e have in mind that 
clause makin.i^' the payment of the attorney's com¬ 
pensation a lien upon the claim asserted at.tainst 
the Covernment and upon any draft, money or 
evidence of indehtedness issued thereon, fn «'iv- 
inti' ihiat lien from the outset, before the allow¬ 
ance of the claim and before any services had 
been rendered by ilie attorney, the contract, in 
elTect. t^ave him an interest or share in the claim 
itself and in any evidence of indehtedness issued 
by the ('.overnment on account of it. In eilect or 
by its operation it transferred or assiii'ncd to the 
attorney in tidvance of the allowance of the claim 
such an interest as would secure the ])ayment of 
the fee sti])nlated to he i)aid. .\11 this was con¬ 
trary to the statute: f(W its obvious ])ur])ose. in 
]Kirt. was to forbid rmy one who was a straiys^er 
to the original transacti(')n to come between the 
claimant and tlte Government. ])ri(')r to the allow¬ 
ance of a claim, and who. in asscrtin<:f his own 
interest or share in the claim, pendins^ its e.xam- 
ination. mi^ht embarrass the conduct of the 
business on the jxart of the officers f)f the Govern¬ 
ment. We are of o])inion that the State court 
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erred in holding the contract, on its face, to l)e 
consistent witli the statute. 

It does not follow, however, that, for this error, 
the judgment must be reversed. There is a i)ro- 
vision in the contract of 188:2 which can stand 
alone and which was not in violation of the stat¬ 
ute, na.mely, the one evidencing an agreement on 
the part of Xutt's e.xecntrix to ])ay to the attorney 
for his services a sum e(|ual to .*b*5 l/:> ])er cent, 
of the amount allowed on the claim. ll'xHc fx. 


Co.r. 1." How., 4iri: W'right vs. Tebbiffs. hi U. S., 
:2."):2: Taylor vs. Bciiiiss. 110 U. S., 4:2. Such an 
agreement did noi give the attornev anv interest 
or share in the claim itself nor anv interest in the 


jxirticular money ptiid over to the claimant by the 
Government. It only established an agreed basis 
for any settlement that might be made, after the 
allowance and payment of the claim, as to the 
attorney's compensation. It sim])ly created a 
iegad obligation upon the part of the estate, which, 
if not recognized after the collection of the money, 
could have been enforced by suit for the benefit 


of the attorney, without doing violence to the stat¬ 
ute or to the public policy established by its pro- 
\-isions. The decree below may then be regarded 
as only giving effect to the agreement as to the 
basis upon which the attorney's compensation was 
to be calculated. It did not assume to give him 
any lien upon the claim or any priority in the 
distribution of the money received by Nutt's per¬ 
sonal repre.sentative from the United States, nor 
upon any other money in his hands. Indeed, no 
lien is asserted by the plaintiff in his ])lcadings. 
While the original petition asserted his right to be 
jxaid in accordance with the contract, the plaintiff 
claimed, if he could not be ])aid under the contract, 
that he be compensated according to the reason¬ 
able value of his services.’’ 
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Tn Parish z’s. ]\IcCozaau, 00 *\])p. D. C., 1S4, this court, 
upon the authority of Salt Z'S. Kiiitf, said, at pages 

108-101). of its oi)inion: 

'‘It cannot l)e controverted that contracts like 
those set out in ilie ])il]—in so far at all events as 
tliey attempt to assign, or create a lien ui)on, a 
claim against the United States,—are prohibited 
i>y Sec. O lM'. Rev. Stat.. U. S. Comp. Stat.. 1001, 
]). :y0:2o. and thereby made ab.'^olutely void. XutI 
z's. Kiiut. :2oo U. S.. 12-21: r>0 L. ed., 2 > 4 S-.‘’>.'):). 2(> 
Su]). C't. Rep.. 210: Xational Bank -as. Doiauic. 
218 L. S.. :J4:>, :4 1.. ed.. lo<;.“,. :n Sup. Ct. Rep., 
8o. 20 .Inn. Cas.. llir>. It was said, however, in 
Xu 11 rs. Kiiiit. sukna. that the provision of a con¬ 
tract evidencing an agreement to i)ay the attorney 
a li.xed ])ortion of the sum that might be recov¬ 
ered through his services might stand alone not¬ 
withstanding the illegality of the provision for 
the lien: such ])rovision giving the attorney no 
intere.'^t in the claim itself and creating no lien 
thereon.” 


W'hile the Sui)reme Court reversed Parish Z’S. Mc- 
Cozaan. (2.‘o' U. v^.. 28.’)). yet as to the matter of a lien 
the Supreme Court held that the consoif decree in that 
case that the claimed portion of a warrant be deposited in 
court not only amounted to a clear and e.xpress waiver of 
jurisdictional objections, but rendered irrelevant all 
(juestions as to whether there was or was not an actual 
lien on the warrant. 

So it follows that the decision of this court in Parish 
-as. McGiriaan, .so far as it applies to the question of lien 
under Section 247 7 of the Revised Statutes of the United 
States in a case of this character remains in full force 
and effect. 
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There is No Equity in the Bill. 


The contract sued upon is champertoiis and, therefore, 
void. 

'I'he third, lifih. and si.Ktli ])aragraplis of the contract 
are as follows: 


“d'hird. 'I'liat the second party agrees to pros¬ 
ecute said claim intelligently and with due diligence 
and io bear and pay, all the costs and disbnrse- 
inents in eonneetion therezeith, and in case no 
fund or sum of money shall be recovered said 
easts and disbursements shad be borne and paid 
by the party of the seeond part and he shall hazr 
no elaini or reeoiirse agaiiist the said parties of the 
first pari for the same or any portion thereof. 


Fifth. That if it shall become necessary to 
bring a suit for the recoverv of said sum of 
money, before any suit or action is commenced, 
the said second party shall indemnify the parties 
of the first part by a bond or cash, in such an 
amount as the parties of the first part may deem 
proper. 

Si.xth. d'hat if the party of the .second i)art 
succeeds in recovering, by suit or otherwise, said 
claim or fund, or a portion thereof, he shall be 
entitled to one-half thereof for his services, and 
out of his one-half of said sinn so recoz’cred shall 
be dednoted and paid all costs and disbursements:’ 
( Rec., 4, r>). (Italics ours). 


On reading the foregoing paragraphs, it would seem 
as though the contract which W'ells signed was modelled 
in language and si)irit upon the champertous contracts 
considered and held bad by this court in Johnson vs. Van 
JVyeh, 4 .\pp. D. C., r^h4. In the W'ells-Ryan contract. 
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l\\an “aiirees to prosecute said claim intelligently and 
witii (lue diligence and to bear, and pay, all the costs and 
disI)ursenK‘nts in connection therewith.** etc. In the 
Idodgel contract. Lorin lilodget /^romisci! lo prosecute 
the eloiiiis -lei'li iHiic/eiiee “aint to pay alt e.vpeuses and 
e(K's!s of siieti proof and proseeutii)iL'’ Johnson vs. I 'an 
ll'yek. supra, 

!n the \\'clls-i\yan contract, it was agreed that if Ryan 
‘■siiccec<R in recovering, bv suit or otherwise, said claim 
or fund, or a ])ortion thereof, he shall be entitled to one- 
lialf thereof for his services, and out of his one-h:df 
of said sum so recovered shall be deducted and ])aid all 
costs and disbursements.** In the lllodget contract it 
was .stipulated that in consideration of Lorin r)lodget*s 
coiitract to ■recover and collect the said es¬ 

tates and claims at his o:en proper costs and expenses, hr 
shall be entitled to and shall haz'c the one-half of all the 
proceeds thereof." Johnson z's. I 'an IVyck. supra, 21)r>. 

In writing the o'piuioii of the canirt. Mr. Justice (now 
Chief Justice) Shepard (pioted with ap])rovaI the follow¬ 
ing delinition of cham])erty: “It has als(.) been defined to 
be ‘a bargain to divide the land or thing in disi)utc on 
Condition of his carrying it on at his own e.xpense*.** W’e 
.submit tiia.t the above definition of cham])erty covers 
extictiy what was agreed in the W’ells-Kya.n contract: 
l\yan l)argained that he should be ])ermitted to “divide 
the thing in dispute on condition of his carrying it 

on at his own e.\i)en.se.** 

'fhe court .said further: 


“The original contractor with the heirs, Lorin 
I’lodget. whose contract is retained and carefully 
guarded throughout the whole chain of instru¬ 
ments. not only undertook to .secure a one-half 
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interest in the things to be recovered l^y suit, bill 
also coz'cnantcd to inslitiilc the necessary suits and 
to maintain them diligently entirety at his ozen 
cost and expense.'" Page '‘nO. (Italics ours.) 

Continuing, the court said: 

“We have heard of no case, however, where 
such contracts have been enforced when they con¬ 
tained a covenant by the attorney to prosecute the 
cause at his own cost.” Page -110. 

The court further said: 

I 

“Without undertaking to define limits or specify 
all exceptions that may l)e recognized, we hold 
that a purely chainpertous contract, or one which 
savors .so strongly of cham])erty and ])ublic mis¬ 
chief as the one under consideration, is against 
.sound ])ublic ])olicy, and ought not to ])e enforced 
in the District of Columbia.” Page o'Z'Z. 

In view (;f the fact that in its chainpertous provisions 
the contract in the instant case is on all fours with the con¬ 
tract in Johnson z's. fan Ifyek, we res])ectfully urge the 
.same treatment of it by this court as the Johnson-Van 
W'yck contract received here. 

In Peek z'S. Ileurieh, (5 App. D. C., 27-], this court fol¬ 
lowed Johnson z'S. fan ll’yck, saying, among other 
things: 


“For we are not willing to limit the law, as the 
argument f(;r the appellant would seek to have us 
do, to such extreme and we may even say, fan¬ 
tastic entcrjirises as were developed in the case of 
Johnson vs. \’an Wyck. \\T must regard an 
agreement by any attorney to undertake the con¬ 
duct of a litigation (.in his own account, to pay the 
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Costs and expenses thereof, and to receive as his 
c(.)mpcnsati()n a ])ortion uf the proceeds of the re¬ 
covery or of the thing’ in dispute as olaioxious to 
the law against champerty. And that this was 
the character of the arrangement in tlie present 
case, we are entirely satisiied.” I’age :2S4. 


On a|)peal, the decision in Peck 7'S. JI enrich was af- 
tirmed iw the Su])reme Court (jf the United States, lOT 
U. S.. 

In the recent case of Warder rs. Xeiehiiryh, 40 App. 
1). C.. ds;>. this court cited and followed Johnson z'S. Van 
ii'xek and Peek z'S. 11 enrich. 


Debts Due from the United States Have no Locality 
at the Seat of Government. 


The court below held that: 


“A debt due from the United States, not having 
any situs, and the draft issued in payment of .‘^aid 
debt being in New York, there is nothing in this 
district on which the lien of the plaintiff, if any, 
could be fastened.” 

d'his position is amply sustained by the autliorities: 

Van'jhan I's. Xorlhrnp !•*> Peters. 1. 

Vnited States. Use of Mackey vs. Co.ve, IS How¬ 
ard, 100. 

ll'yinan. Treasurer, vs. Halstead. 101) U. S.. 0.“)4. 
United States vs. Borchcrling, 1S5 U. S., •2i2»3. 

In Jones rs. Rutherford. App. D. C., 111. the fact 
was different from that in the instant ca.se. for in Jones 
vs. Rutherford the draft was in the Di.sirict of Columbia, 
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whereas in this case the draft is not in the District of Co- 
liiml)ia l)iit is in the State of New York, so that nothing 
that was sakl ou this point in Jones z’S. Rutherford mili¬ 
tates against the decision of the court below in this case. 

In conclusion, it is submitted that the decree of the 
court below is right and should, therefore, be affirmed. 
Respectfully submitted, 

John E. Laskey, 

United States Attorney, D. C. 
Marry C. \b\x Fleet, 

Speeial Assistant U. S. Attorney. 

For Appellees: 

William G . McAdoo and 
Joiix Burke. 
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IN THE 


(ttmtrtof Api»al0,lt0trtrtiif CUDlmtiliia 


No. 2966. 


Grace L. Ryan, Executrix of the estate of Martin A. 

Ryan, deceased, Appellant, 

vs. 

William G. McAdoo, Secretary of the Treasury; John 
Burke, Treasurer of the United States; Frank 
Wells, Executor of the estate of Samuel M. 
Church, deceased. Appellees. 


BRIEF FOR APPELLEE WELLS. 


Statement of the Case. 

The appellant will hereafter be spoken of as plaintiff and 
the appellee Wells as the defendant. 

This case involves the effort of the plaintiff, an execu¬ 
trix, appointed and qualified in the State of New York, to 
have the equity side of the Supreme Court of the District 
of Columbia declare a lien against a draft now in New 
York, issued by the United States to the defendant, a sur- 
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viving executor appointed and qualified in the State of New 
York. The suit is based on a contract entered into in the 
State of New York and not reduced to judgment and there 
is no allegation of the insolvency of the defendant executor 
or of the estate of which he is an executor.' 

The Secretary of the Treasury and the Treasurer of the 
United States are made co-defendants with the New York 
Executor and the only possible excuse for loading upon the 
District Courts this litigation is the presence here of Gov¬ 
ernmental officials and the fact that at the time the com¬ 
plainant filed her bill and before she amended it, she erron- 
ously believed that the draft upon which she seeks a lien 
was in the District of Columbia. No reason is suggested 
why the New York courts can not or will not give her full 
and adequate relief. 

It appears from the amended Bill of Complaint: 

First. That plaintiff is the executrix of the estate of 
Martin A. Ryan, duly appointed and qualified by the Sur¬ 
rogate for New York County, State of New York. 

Second. That the defendants, McAdoo and Burke, are 
sued as the Secretary of the Treasury and the Treasurer of 
the United States. That the defendant Wells is a resi¬ 
dent of New York State and the surviving executor of one 
Church, having duly qualified in the office of the Surrogate, 
Putnam County, State of New York. 

Third. That in July, 1904, plaintiff’s testator, a New 
York lawyer, entered into negotiations with the defendant, 
Frank Wells, one of the executors of Samuel M. Church; 
that Ryan was of the opinion that the said Wells, as execu¬ 
tor, had paid certain inheritance taxes upon said estate in 
excess of the lawful amount and that said negotiations with 
said Wells resulted in the said Wells, executor as aforesaid, 
employing the said Ryan to recover the said excess monies, 
amounting to $114,000, and that the said Wells entered 
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into a written agreement, made a part of the Bill of Com¬ 
plaint. 

Fourth. That under said employment said Martin A. 
Ryan immediately entered upon the prosecution of said 
claim and filed with the Treasury Department the necessary 
proofs showing the illegality of the collection thereof; that 
the Treasury Department for approximately ten years de¬ 
clined to allow said claim because of certain cases pending 
in the courts. 

Fifth. That the provision in the second paragraph of 
the contract, making it null and void if the parties thereto 
of the first part should not desire to prosecute it, was in¬ 
serted upon the representation of said executor, that his 
wife was the residuary legatee and that the executor, there¬ 
fore, used more leniency in pressing claims than would other¬ 
wise be the case; that on July 29, 1905, after Ryan had filed 
the claim, the defendant Wells wrote to Ryan annulling and 
cancelling the contract under the provisions of said second 
paragraph, and notified Ryan that he had sent a communi¬ 
cation to the Internal Revenue Bureau at Washington with¬ 
drawing the claim, and directing that no proceedings be had 
thereunder. 

The plaintiff states her decedent understood and that 
after his death she also assumed and understood that this 
action of Wells was taken in good faith, and the plaintiff 
did not, until two days before the filing of this suit, dis^ 
cover that Wells had not in good faith withdrawn said 
claim, but had merely announced to the plaintiff’s decedent 
his election to withdraw said claim with the intent and pur¬ 
pose of permitting said claim to be prosecuted by other 
counsel upon smaller contingent fees and that the said elec¬ 
tion by Wells was fraudulent and the plaintiff is entitled to 
have the same declared void. 

Sixth. That thereafter the said Wells, without the 
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knowledge of the said Ryan or of the plaintiff, employed 
other attorneys who filed in the Treasury Department a 
power of attorney to represent said executor; that in the 
spring of 1915, the Supreme Court of the United States 
decided the test cases, upon which decision several thousand 
cases, including the Wells claim, were awaiting settlement, 
and immediately thereafter the Treasury Department com¬ 
menced the payment of said claims; that the Department 
allowed the Wells claim upon the papers filed by said Ryan 
as attorney for said executor in the sum of $114,342.62, 
and issued, payable to the order of said executor, a Treas¬ 
ury warrant dated September 13, 1915, and delivered the 
same to Newcomb & Frye as attorneys for said executor; 
that said attorneys have delivered the same to said executor 
Wells and that the same is now in the City of New York, 
subject to the control of said executor and has not been 
presented for payment. 

Seventh. That the plaintiff is entitled to recover from the 
said defendant Wells, executor of th-e estate of Samuel M. 
Church, the sum of $57,151.31, and with respect to said 
recovery she has an equitable lien upon said warrant and 
upon the fund appropriated for the payment of said war¬ 
rant. 

The bill prays that the election of the defendant annulling 
said contract be declared fraudulent and void and that the 
plaintiff recover from the defendant Wells the amount due, 
and be given a lien therefor upon said fund in the Treasury 
of the United States and upon said warrant in settlement 
thereof; that the defendants and each of them be enjoined 
pending the termination of the suit from paying or col¬ 
lecting said warrant and that a receiver be appointed there¬ 
for pendente lite. 

The original Bill of Complaint alleged that the Treasury 
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warrant at the time of the filing of said bill was in the pos¬ 
session and custody of Newcomb & Frye, Washington at¬ 
torneys. It is respectfully suggested that the Bill of Com¬ 
plaint in this case would never have been filed had the plain¬ 
tiff, at the time of filing thereof, been aware that the war¬ 
rant was in New York and without the jurisdiction of this 
court. 

The agreement attached to the Bill of Complaint is in 
some of its terms remarkable. It purports to be made on 

the.day of July, 1904, by Wells as one of tha 

executors of the estate of Church and Caroline C. Wells, 
residuary legatee of said estate, parties of the first part, 
and Ryan, Attomey-at-Law, of 52 Broadway, New York 
City, party of the second part. It recites that the said Ryan 
has represented to the parties of the first part thai Ryan 
has knowledge of a fund or claim which the party of the 
first part is legally and morally entitled to recover, and 
that the claim is one which the parties of the first part do 
not care to prosecute. The parties agree that Ryan will 
immediately upon the execution of the agreement, disclose 
to the party of the first part all information which he may 
have concerning the claim. That if the claim he not one 
that the parties of the first part desire to prosecute, the con¬ 
tract is null and void; that Ryan agrees to prosecute said 
claim with due diligence and to hear and pay all the costs 
and disbursements in connection therewith and in case no 
fund or sum of monies shall he recovered, said costs and 
dishursem-ents shall he home and paid hy the attorney Ryan 
and he shall have no claim or recourse agairtst the parties 
of the first part for any portion thereof; that if it becomes 
necessary to bring a suit Ryan will indemnify the parties 
of the first part before bringing suit and that if Ryan suc¬ 
ceeds in recovering, hy suit or otherwise, said claim or fund 
or a portion thereof, he shall he entitled to one-half thereof 
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for his services and out of Ryan's one-half shall he de¬ 
ducted and paid all costs and disbursements. The agree¬ 
ment states that the parties have set their hands and seals 
thereto. It is signed by “Frank Wells, executor of the es¬ 
tate of Samuel M. Church, deceased,” and by “Martin A. 
Ryan.” No seals are attached and Caroline C. Wells, the 
residuary legatee who is named in the first paragraph of 
the agreement as a party, does not sign the same. 

The Secretary of the Treasury and the Treasurer of the 
United States appeared specially and moved the court to 
dismiss the amended bill for the following reasons: 

First. Because the defendant Wells is a non-resident, 
that the fund has no legal situs in the District of Colum¬ 
bia and that the draft representing the same is not within 
the jurisdiction of the court. 

Second. That the plaintiff's title to equitable relief, if 
any, is based upon a lien created in violation of Section 
3477 of the Revised Statutes of the United States and these 
defendants claim the benefit of said statute. 

Third and fourth. That the plaintiff has a plain, ade¬ 
quate and complete remedy at law and there is no equity 
in the bill. 

The defendant Wells expressly appeared specially and 
only for the purpose of questioning the jurisdiction of the 
court and did not submit generally to the jurisdiction of 
the court. He, however, reserved in case his motion should 
be overruled, the right to move to dismiss the amended Bill 
of Complaint on the ground of champerty appearing in the 
same. He moved to dismiss the Bill of Complaint upon the 
following grounds: 

1. That it appears from the bill that this defendant is 
a foreign executor and is not subject to the jurisdiction of 
this court in these proceedings. 

2. That it appears from the allegations of the bill that 
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the warrant, which is the subject-matter of the dispute, 
was duly issued to this defendant and is in the State of 
New York and that, therefore, this court has no jurisdic¬ 
tion to interfere with the same. 

3. That the plaintiff’s remedy, if at all, is in a court of 
law and that there is no sufficient ground set forth in said 
amended Bill of Complaint to give a court of equity juris¬ 
diction thereof. 

4. That it does not appear from said amended bill that 
the plaintiff is a judgment creditor, or that he has any 
valid lien upon the funds in question, or that this defendant 
is insolvent, or any other sufficient ground for the inter¬ 
position of a court of equity. 

The court below filed an opinion holding that the defen¬ 
dant Wells, by including in his motion to dismiss for want 
of jurisdiction over him as a foreign executor, other juris¬ 
dictional questions, had appeared for all purposes and had 
thereby waived the objection that he was a foreign execu¬ 
tor. The court in this opinion suggested an argument upon 
the other questions, and thereafter filed an additional opin¬ 
ion, again holding that the objection that the defendant was 
a foreign executor had been waived, but sustaining the de¬ 
fendant’s contention that a debt due from the United States' 
had no situs and that the draft being in New York there 
was nothing in the District of Columbia on which the lien 
of the plaintiff could be fastened; that the draft was an 
asset of the Church estate and not the property of the de¬ 
fendant Wells, and that the court could not compel Wells 
to bring it into this jurisdiction for the purpose of sub¬ 
jecting it to a lien; that unless the plaintiff had a lien or 
unless there was some other ground of equity jurisdiction, 
the bill must be dismissed. 

Thereafter the court signed an order dismissing the bill 
without cost to any party. 
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ARGUMENT FOR APPELLEE. 

1 . 

The Suit Against Wells in His Representative 
Capacity as Executor Can Not be Maintained 
IN THE District of Columbia. 

It is conclusively settled so far as the courts of the Dis¬ 
trict of Columbia are concerned, and indeed generally 
throughout the United States, that a foreign executor can 
not be sued in his representative capacity in any other juris¬ 
diction than the one of his appointment. 

“At the veiy^ threshold of this inquiry we are con¬ 
fronted with a question of jurisdiction, which, we 
think, conclusively disposes of the appeal.'' 

^^:|c9|e^9|C3|C9|C^^ 

“It is well settled in this country^ that an administra¬ 
tor or executor can not sue or be sued in his representa¬ 
tive capacity in any other jurisdiction than the one of 
his appointment, except where it is permitted by the 
laws of the jurisdiction in which the suit is sought to 
be maintained. Vaughan vs. Northup, 15 Pet., 1, 10 
L. Ed., 639. In Plumb z^s. Bateman, 2 App. D. C., 
156, adopting the rule announced by the Supreme 
Court of the United States in an unbroken line of de¬ 
cision, this court said: 'An executor or administrator 
is neither entitled to sue nor liable to be sued outside 
of the jurisdiction which has conferred his authority 
upon him and to the courts of which alone he is amen¬ 
able, unless there is express statutory provision to per¬ 
mit such suit, by the legislative power of the jurisdic¬ 
tion where the suit is sought to be maintained.' 

“Section 329 of the Revised Code of the District of 
Columbia (31 Stat. at L. 1242, Chap. 854) provides 
that an administrator or executor acting under letters 
of administration from a competent court of a foreign 
jurisdiction may bring suit in the District of Columbia 
by virtue of that authority alone. This right, how- 
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ever, of a foreign administrator or executor to sue in 
the District, does not imply, in the absence of statutory 
authority, that suit can be maintained in the courts of 
the District against such administrator or executor. 
It has been held, both by this court and the Supreme 
Court of the United States, in a number of instances, 
that an administrator or executor acting under such 
authority can not be sued in the District of Columbia. 
This is in accord with the well-settled rule of law that 
executors and administrators are accountable only to 
the forum of administration.’^ 

Bryan vs. Curtis, 30 App. D. C., 242. 

“Under these circumstances the question so broadly 
presented whether an administrator, appointed and de¬ 
riving his authority from another State, is liable to be 
sued here, in his official character, for assets lawfully 
received by him under and in virtue of his original let¬ 
ters of administration. We are of opinion, both upon 
principle and authority, that he is not. Every grant 
of administration is strictly confined in its authority 
and operation to the limits of the territory of the gov¬ 
ernment which grants it; and does not, de jure, extend 
to other countries. It can not confer, as a matter of 
right, any authority to collect assets of the deceased 
in any other State; and whatever operation is allowed 
to it beyond the original territory of the grant is a 
mere matter of comity, which every nation is at liberty 
to yield or to withhold, according to its own policy 
and pleasure, with reference to its own institutions and 
the interests of its own citizens. On the other hand, 
the administrator is exclusively bound to account for 
all the assets which he receives under and in virtue of 
his administration to the proper tribunals of the gov¬ 
ernment from which he derives his authority; and the 
tribunals of other States have no right to interfere 
with or to control the application of those assets, ac¬ 
cording to the lex loci. Hence it has become an es¬ 
tablished doctrine that an administrator, appointed in 
one State, can not, in his official capacity, sue for any 
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debts due to his intestate in the courts of another 
State; and that he is not liable to be sued in that ca¬ 
pacity in the courts of the latter, by any creditor, for 
any debts due there by his intestate. The authorities 
to this effect are exceedingly numerous, both in En¬ 
gland and America; but it seems to us unnecessary, in 
the present state of the law, to do more than to refer 
to the leading principle as recognized by this court 
in Fenwick vs. Sears, 1 Cranch, 259; Dixon’s Execu¬ 
tors vs. Ramsay’s Executors, 3 Cranch, 319, and Kerr 
vs. Moon, 9 Wheat, 565.” 

Vaughn vs. Northup, 15 Peters, 1. 

Lawrence vs. Nelson, 143 U. S., 221. 

(A) 

This Suit is Ag.\inst the Defendant Wells in His 
Representative Cap.\city as Executor. 

The plaintiff apparently does not contend that Wells 
can be sued in the District in his representative capacity 
as executor. In the plaintiff’s brief, it is stated that the 
true answer to this contention of the defendant Wells is that 
Wells is in the present case sued individually and on his 
individual promise. We do not deny that an executor 
may not be sued personally upon his individual promise 
wherever he may be found, and we are also willing to con¬ 
cede that the mere fact that the word “executor” appears 
after the defendant’s name in the titling of the cause or in 
the introductory part of a suit does not conclusively deter¬ 
mine that he is sued in his representative capacity. If it 
plainly appears that the expression is merely descriptio 
personcE and that he is in fact sued personally upon his in¬ 
dividual promise, the expression “executor, etc.,” may be 
rejected as surplusage. 

The trouble, however, for the plaintiff in this case is 
that it is plainly apparent that the suit is against Wells in 
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his representative capacity and the sole purpose thereof is 
to directly interfere with the assets of the estate. 

The contract, which is the basis of the suit, purports to 
be made by Wells as executor, is signed by him as executor, 
and the only provision contained therein for the payment 
of the plaintiff’s testator is that he shall be entitled to one- 
half of what he recovers. Not only does the titling of the 
suit describe Wells as “Executor of the estate of Samuel 
M. Church, deceased,” but he is so described in the body of 
the bill and the time of Wells’ qualification as executor, the 
court of his qualification and the fact that the other execu¬ 
tor is now deceased are set forth fully. The amended bill 
alleges that the negotiations were with Wells, “one of the 
executors of the estate of Samuel M. Church,” that “the 
said Wells, executor as aforesaid, engaged and employed 
the plaintiff”; that “the defendant Wells, executor as afore¬ 
said, signed and sealed the agreement,” which is the basis 
of this suit and that the papers which the plaintiff filed in 
the Treasury Department were signed by said executor. 
More important still in determining whether the suit is 
against Wells in his representative capacity is the allegation 
that the warrant of the Treasury has been issued, “payable 
to the order of said executor,” has been delivered to “said 
executor” and is now subject to the control of “said execu¬ 
tor” and that the plaintiff is entitled to recover from the 
said “defendant Wells, executor of the estate of Samuel 
M. Church,” the sum sued for, and that she has an equitable 
lien upon said warrant and upon the fund appropriated for 
the payment of said warrant. 

The cases cited in the plaintiff’s brief show that the suit 
is against Wells in his representative capacity. 

“The action is against them as executors, and not as 
individuals. They are not merely described as execu¬ 
tors by the simple addition of that title to their names, 
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in which case the addition might be regarded as a de¬ 
scription of the persons, and a judgment authorized 
against them individually (Merritt vs. Seaman, 6 
N. Y., 168), but they are sued as executors. In the 
entitling of the summons and complaint, the action is 
stated to be against the defendants ‘as executors,’ etc. 
The agreement is averred to have been made by the 
defendants ‘as executors,’ and the provision is, ‘that 
the defendants as executors would then pay the plain¬ 
tiffs,’ etc., and the demand of relief is for ‘judgment 
against the defendants as executors,’ etc. The form of 
the complaint and the substantive averments therein, 
as well as the form of the judgment demanded, char¬ 
acterize the action as against the defendants in their 
representative capacity, and not against them indi¬ 
vidually. A judgment for the plaintiffs, following the 
complaint, would be against the defendants as execu¬ 
tors for damages and costs, to be levied dc bonis testa- 
toris. The word, ‘as,’ prefixed to the title of the de¬ 
fendants, indicates the character in which they are 
sued, Chouteau vs. Snydam, supra; Henshall vs. 
Roberts, 5 East, 150; Cowell vs. Watts, 6 id., 405. 
The action can not be converted into one against the 
defendants individually, by the judgment of the court 
on the demurrer.” 

Austin vs. Munro, 47 N. Y., 360. 

To the same effect are the cases of Pipe vs. Thomas, 
62 Ark., 223, and Spotswood vs. Bentley, 132 Ala., 266, 
also cited in the plaintiff’s brief. 

That the suit is one against Wells in his repre¬ 
sentative capacity is made conclusive by the prayers of the 
bill, whereby the plaintiff seeks to be given a lien upon the 
fund and upon said warrant and that the defendants be en¬ 
joined from collecting said warrant and that a receiver be 
appointed therefor. In our opinion the test is whether the 
judgment is sought against the defendant’s own property, 
viz.: de propriis or against the assets of the estate, viz.: 
de testatoris. 
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(B) 

This Court Can Not Interfere With the Assets of a 

Foreign Executor. 

'*’On the other hand, the administrator is exclusively 
bound to account for all the assets which he receives 
under and in virtue of his administration to the proper 
tribunals of the Government, from which he derives 
his authority; and the tribunals of other States have no 
right to interfere with or to control the application of 
those assets according to the lex loci/^ 

'‘We think that Northup, under the letters of admin¬ 
istration taken out in Kentucky, was fully authorized 
to receive the debt due from the Government to his in¬ 
testate; but the money so received constituted assets 
under that administration, for which he was account¬ 
able to the proper tribunals in Kentucky: and that dis¬ 
tribution thereof might have been and should have 
been sought there in the same manner as of any other 
debts due to the intestate in Kentucky.^’ 

Vaughn vs. Northup, 15 Pet., 1. 

It is respectfully submitted that the case of Bryan vs. 

' Curtis, 30 App. D. C., 240, is conclusive of the proposition 
that this court can not interfere with the assets of a forei^ 
executor. This court in that case said: 

“Of equal force is the rule that an ‘administrator is 
exclusively bound to account for all the assets which 
he receives, under and in virtue of his administration, 
to the proper tribunals of the government from which 
he derives his authority, and the tribunals of other 
States have no right to interfere with or to control the 
application of those assets according to the lex loci.* 

* * * 3|e s!s ^ * ★ 3|c j|: 

• “Defendant Curtis, as administratrix, is insisting 
that by virtue of the letters of administration issued to 
her by the county court of Clay County, Texas, as the 
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legal representative of the intestate, William R. Curtis, 
title to the judgments and the proceeds thereof is 
vested in her. It is not apparent just how the right of 
possession can he here decided, without first deter¬ 
mining in whom title is vested. The problem of title 
lies at the very basis of this controversy. It is there¬ 
fore a matter peculiarly belonging to the tribunals 
from which the respective parties derive their author¬ 
ity to appear and assert title to the funds in question. 
The plaintiff failed to intervene in the Court of Claims, 
and allowed the judgments to run in favor of the ad¬ 
ministratrix. The fund therefore has become so far 
identified as part of the intestate’s estate, of which she 
is the legal representative, that no individual creditor, 
or trustee in bankruptcy representing all the creditors 
of the bankrupt’s estate, is entitled to receive it, except 
upon a decree, entered by a court of competent juris¬ 
diction, in an action to which the administratrix has 
l>een properly made a party.” 

“It may be suggested that neither of the parties can 
lose any rights by the refusal of the courts of the Dis¬ 
trict of Columbia to take jurisdiction of this contro¬ 
versy. The agency through which the proceeds of the 
judgments are conveyed from the Treasury to the 
court will have no material bearing upon the final ad¬ 
judication of the rights of the parties. Any question 
as to the title to the money derived from these judg¬ 
ments can be properly litigated and settled in the 
courts from which the parties derive their authority 
to he heard. No failure of justice can be anticipated 
that calls for judicial interference. Hence, any at¬ 
tempt on the part of the courts of the District of 
Columbia to decree the right to possession of the pro¬ 
ceeds of these judgments, or even to direct to whom 
the judgments should be paid, would he an unwar¬ 
ranted interference with the tribunals of another gov¬ 
ernment. 

“The suggestion made at bar, that if the proceeds 
of these judgments should be paid over to the adminis¬ 
tratrix the money may be dissipated and no opportu- 
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nity afforded the plaintiff to acquire possession of it in 
Texas, is without merit. This court will not assume 
that the.court from which defendant derived her au¬ 
thority to bring suit and secure the judgments in ques¬ 
tion has failed to perform its duty. It is to be pre¬ 
sumed that the court before granting letters of admin¬ 
istration required an undertaking from the defendant 
sufficient to secure the safe return of anv amount that 
might be realized from the judgments. It may be sug¬ 
gested that if plaintiff’s fears in this respect are well 
founded, the Texas court is the proper place to apply 
for relief, and not here.” 

Plaintiff’s Contention on This Point. 

We understand the plaintiff to contend that though her 
claim was against Wells personally, yet since he would be 
entitled to reimbursement therefor out of the estate, the 
plaintiff should be permitted to proceed in equity directly 
against the estate, in other words, be subrogated to the 
rights that the executor would have against the estate for 
reimbursement. There are a few authorities for this posi¬ 
tion, but the conditions and limitations upon this doctrine are 
set forth in the leading case relied upon by the plaintiff in 
her brief, viz.: O’Brien vs. Jackson, 167 N. Y., 33. It is 
held in that case that in order for a simple contract creditor 
to proceed in equity against the estate he must not only 
allege the executor to be insolvent, but also that the execu¬ 
tor is without trust funds to pay the claim and will be com¬ 
pelled to pay them out of his personal funds, thereby giving 
the executor a lien upon the estate for reimbursement. It 
also holds that the beneficiaries are necessary parties. In 
this case the plaintiff makes no attempt to bring herself 
within a single one of the conditions prescribed in the 
O’Brien case. 

‘‘The general rule is well settled in this State that 
executors or trustees can not, by their executory con- 
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tracts, although made in the interest and for the benefit 
of the estate they represent, if made upon a new and 
independent consideration, bind the estate and thus 
create a liability not founded upon the contract or 
obligation of the testator. (Ferrin vs. Myrick, 41 
N. Y., 315; Austin vs. Munro, 47 N. Y., 360; Matter 
of Van Slooten vs. Dodge, 145 N. Y., 327; Parker vs. 
Day, 155 N. Y., 383.) The reason for the rule is 
clearly explained by Hunt, Ch. J., in the earliest of the 
cases cited. While as between the executor and the 
person with whom he contracts the latter may rely on 
the contract, the beneficiaries are not concluded by the 
executor’s act, but the propriety of the charge and the 
liabilitv of the estate therefor must be determined in 
the accounting of the executor. In an action at law 
against the executor, the legatees and persons inter¬ 
ested in the estate have no opportunity to be heard. 
To the general rule there are exceptions, and an equita¬ 
ble action can be maintained against the estate on be¬ 
half of a creditor in case of the fraud or insolvency of 
the executor, or when he is authorized to make an ex¬ 
penditure for the protection of the trust estate, and he 
has no trust fund for the purpose. In the latter case, if 
unwilling to make himself personally liable he may 
charge the tnist estate in favor of any person who will 
make the expenditure. Charges against the trust estate 
in such cases can be enforced only in an equitable 
action brought for the purpose. To that action the 
beneficiaries and cestuis que trtist are necessary par¬ 
ties. The triLst estate can not be depleted or szvept 
away except in an action which he may defend. The 
defendants were personally liable on their contract 
with the plaintiff, but the action can not be changed 
on this appeal into one against the defendants indi¬ 
vidually.” 

O'Brien vs. Jackson, 167 N. Y., 33. 

It was, however, contended in O’Brien vs. Jackson, that 
if the complaint did not state a good cause of action at law 
against the estate of the executor, that it did in equity and 
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should be retained for that purpose. But the court further 
said : 

**But the difficulty is that the complainant did not 
allege facts sufficient to entitle the plaintiff to charge 
the trust estate in equity. It did not allege that the 
defendants were insolvent or not amply personally 
responsible for the debt; nor did it state that the de¬ 
fendants were without funds sufficient to pay for the 
work contracted for.” * * * 

'‘But what is a proper charge on the estate and how 
that charge should be apportioned and satisfied are to 
be determined in proceedings between the trustee and 
his cestui que trust. Unless he is without trust funds 
sufficient for the purpose, he must act for himself in 
making expenditures leaving the propriety of the ex¬ 
penditures to be determined in such proceedings. He 
can create a lien in favor of a third party only where 
the expenditures would otherwise necessarily involve 
an advance of his own funds. In Willis vs. Sharp 
(113 N. Y., 586 ), the complaint alleged the insolvency 
of the executor, and also the direction of the will that 
the executor should embark the assets of the estate in 
trade. This court decided that the complaint stated a 
good cause of action in equity. But there are two vital 
differences between that case and the one before us: 
First, in the insolvency of the executor; second, in the 
direction to embark the estate in trade or business, 
which provision it was held authorized the executor 

to incur debts for the conduct of the business.’^ 

^ ^ 

“In Noyes vs. Blakeman (6 N. Y., 567) the trustee 
was without funds, and the expenditure being neces¬ 
sary to protect the estate, it was held that he might 
charge the credit of the estate. The case, therefore, 
fell within the well-recognized exceptions which we 
have stated. It was there said: ‘7/ he (the trustee) is 
in funds, he is bound to protect the estate, in which 
case he has no lien, and, consequently, can not assign 
any,-, having none to assign/ ” 
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(C) 

The Motion of the Defendant Wells to Dismiss the 
Bill for Want of Jurisdiction Was Not a Gen¬ 
eral Appearance Submitting Himself to the 
Jurisdiction of This Court. 

The motion of the defendant W'ells to dismiss this suit 
expressly stated that he appeared specially and only for the 
purpose of questioning the jurisdiction of the court and 
for no other purpose and that he did not submit himself 
generally to the jurisdiction of the court. It then raised the 
following jurisdictional questions: 

First. That the defendant was a foreign executor. 

Second. That the res, viz.: the warrant, which was the 
subject-matter of the dispute, appeared from the Bill of 
Complaint to be in the State of New York and that, there¬ 
fore, the court had no jurisdiction over the res. 

Third. That the Bill of Complaint sets forth no grounds 
sufficient to give a court of equity jurisdiction. 

Fourth. That because the plaintiff was not a judgment 
creditor and had no valid lien up>on the fund in question 
that there was no allegation of the defendant's insolvency 
there was no ground for the jurisdiction of a court of 
equity. 

The court below held because the motion in addi¬ 
tion to raising the question of jurisdiction over the person 
of the foreign executor, raised also the question that the 
court had no jurisdiction of the res, and that the 
Bill of Complaint set forth no ground for the exercise by a 
court of equity of jurisdiction, that the defendant had 
waived the first ground, viz.: jurisdiction of his person. 

It is respectfully submitted that it is a mistake to con¬ 
clude that because the defendant moved to dismiss on the 
additional ground that the court is without jurisdiction be- 
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cause the Bill of Complaint does not allege a judgment or 
insolvency, or a lien, he has made a motion going to the 
merits of the case. A judgment, insolvency or a lien stands 
at the very threshold of an equity court’s assuming juris¬ 
diction of a creditor’s bill. In other words, we contend that 
under the decisions of this court a court of equity has no 
jurisdiction of a case of this nature unless it involves one 
of those elements. To question the jurisdiction of a court 
of equity for the reasons alleged, raises a jurisdictional ques¬ 
tion and not a question going to the merits. If this ques¬ 
tion went to the merits of the cause of action, a decision 
thereon would be res judicata, if the suit was hereafter 
heard in New York, but we respectfully submit that a de¬ 
termination that the Supreme Court of the District of 
Columbia is without jurisdiction because the bill in equity 
fails to allege a judgment, a lien or insolvency, does not 
affect the merits of the cause, nor preclude a judicial deter¬ 
mination thereof elsewhere. 

In the fifth edition of Foster’s Federal Procedure, Vol. 
1, page 608, it is said: 

“The later authorities hold that when an objection 
to the jurisdiction over the person of the defendant is 
filed with a formal appearance, the latter will be con¬ 
strued special and not general, and that a party may 
file a special appearance with an objection to the juris¬ 
diction over his person joined with other objections 

SUCH AS A WANT OF EQUITY OR A WANT OF JURISDIC¬ 
TION OVER THE SUBJECT-MATTER OF A SUIT WITHOUT 
SUBMITTING TO THE JURISDICTION OF THE COURT." 

It seems to counsel for the defendant that the cases cited 
therefor by Foster, viz.: Southern Pacific Company vs. 
Arlington, 191 Fed., 101, and Kelley vs. Smith Company, 
196 Fed., 466, directly support the language of his text, but 
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the learned justice mainly relies upon the first of these cases 
in reaching a conclusion in opposition to Foster's. 

The following is from the syllabus of the Southern 
Pacific Company vs. Arlington, 191 Fed., 101: 

‘'\\Tiere the subject-matter of an action is within 
the jurisdiction of a Federal court, the right of a de¬ 
fendant to be sued only in the district of his residence 
when given by statute is a personal privilege which 
he may waive, and does waive l)y a general appear¬ 
ance: but it is not so waived where he makes a special 
appearance for the express purpose of challenging the 
jurisdiction over his person on that ground, although 
he may have combhted with his motion or plea to the 
jurisdiction matter going to the subject of the suit, as 
that it is not within the jurisdiction of the court as a 
court of equity to determine the cause as presented by 
the bill.’' 

The court in the last mentioned case said: 

“In the case at bar all three of the grounds assigned 
by the plea went to the jurisdiction of the court in one 
sense—the first to the jurisdiction over the person, 
and the last two to the jurisdiction of the court as a 
court of equity. In either case, if the plea was well 
taken, the Bill of Complaint would have to be dis¬ 
missed, but the court could not proceed to a ruling 
Upon the two latter objections, without first entertain¬ 
ing jurisdiction of the person. Now, if it be that the 
defendants have confused the kind of jurisdiction they 
were insisting upon as might well happen, or believed 
they had a legal right to combine the objections, it 
, nevertheless appears that it was distinctly their purpose 
to appear specially in the first instance with a view of 
raising the jurisdictional question, to be disposed of 
before the merits were reached. We are, therefore, of 
the opinion that under stcch circumstances the defer^ 
dants have not waived their personal prizilege of being 
sued within their own district.” 
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A foreign executor is entitled to raise the question of 
jurisdiction by a demurrer where the defect appears upon 
the face of the bill. 

Story’s Eq. PL, Sec. 496. 

VanZile’s Eq. PL, Sec. 116 and Note. 

‘‘The want of jurisdiction being apparent on the 
face of the petition might be taken advantage of on 
demurrer and no plea in abatement was necessary. 
* * * Illegality in a proceeding by which juris¬ 

diction is to be obtained is in no case waived by the 
appearance of the defendant for the purpose of calling 
the attention of the court to such irregularity. * * * 
It is only where he pleads to the merits in the first in¬ 
stance without insisting on the illegality that the ob¬ 
jection is deemed to he waived” 

Southern Pac. Co. vs. Denton, 145 U. S., 206. 

Plaintiff's Cases on This Subject. 

The cases cited in the brief of the plaintiff with the pos¬ 
sible exception of the two from Nebraska, are not in point. 
Edgell vs. Fedler, 84 Fed., 66, is the only Federal case 
cited by the plaintiff. The defendant in that case in addi¬ 
tion to raising jurisdictional questions, raised several ques¬ 
tions of mere procedure, having no connection with the 
court’s jurisdiction, as for instance, the defendant moved 
to discharge a receiver and also for affirmative relief in the 
way of an injunction bond. It was properly held under 
these circumstances that he had waived the jurisdictional 
question. In Newark Savings Institute vs. Jones, 35 N. J. 
Eq., 406, the defendant had appeared generally and waived 
service of process, and Albert vs. Clarendon, 53 N. J. Eq., 
623, cited by the plaintiff and relied upon by the court be¬ 
low, was decided under the Equity Rules of New Jersey, 
which makes a motion to dismiss equivalent to a demurrer. 
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The New Jersey court cites no authorities for this conclu¬ 
sion, but the Vice-Chancellor said: 


“No one, I suppose, will pretend that if the defen¬ 
dant had filed a demurrer, that such act on its part 
would not have constituted an appearance to the suit 
for all purposes, and prevented it from denying that 
it was in court.” 

What the court in Albert vs. Clarendon said, “no one 
would pretend,” seems to be in express conflict with Foster’s 
Equity Procedure, Stor>'’s Eq. PL, YanZile’s Eq. PL, 
Southern Pacific Co. vs. Denton, and Southern Pacific Co. 
vs. Arlington, cited immediately above. 

In' the case of Royal Trust Co. vs. Gardiner, 44 App. 
D. C., 570, cited in the plaintiff’s brief, the foreign executor 
voluntarily came within this jurisdiction and instituted a 
suit on the law side of the Supreme Court. Under these 
circumstances this court said: 

“It was at this juncture that the trust company 
voluntarily came within the jurisdiction and instituted 
a suit on the law side of the Supreme Court against 
the insurance company for the proceeds of the policies, 
although, as we have seen, it theretofore had refused 
to have its rights determined in the equity suit. Un¬ 
der such conditions, if the facts warrant, the equity 
court has ample jurisdiction to restrain or regulate a 
suit at law without reference to the residence of the 
parties. It would be a singular rule that would de¬ 
prive a court of control over its own procedure. The 
regulation of a pending suit, where jurisdiction has at¬ 
tached, is merely an ancillary proceeding. It is not an 
tached, is merely an ancillary proceeding. It is not an 
attempt to gain jurisdiction over a foreign executor 
against his will, but is an assertion by the court of its 
right and power to exercise a jurisdiction voluntarily 
invoked, in such way that full justice may be done/* 
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Under the New Equity Rules Wells' Motion to Dis¬ 
miss Constituted No Waiver. 

Foster’s new work was written after the promulgation by 
the Supreme Court of the United States of its new Equity 
Rules, though the cases cited by him were decided before 
these rules went into effect, and he does not base his conclu¬ 
sion upon the rules. Many of these rules were borrowed 
from the English Chancery practice and their principal pur¬ 
pose was to simplify and expedite court proceedings. Equity 
Rule No. 32 of the Supreme Court of the District of Co¬ 
lumbia was adopted after the promulgation of the Supreme 
Court Rules and is in substance Rule 29 of the Rules of the 
Supreme Court. 

Equity Rule 32 of the Supreme Court of the District of 
Columbia provides : 

‘'Demurrers and pleas are abolished. Every defense 
in point of law arising upon the face of the bill, shall 
be made by motiorA to dismiss. Every defense hereto¬ 
fore presentable by plea in bar or abatement shall be 
made in the answer, and may be separately heard and 
disposed of before the trial of the principal case in the 
discretion of the court. If the defendant move to dis¬ 
miss the bill or any part thereof, the motion may be 
set down for hearing by either party upon five days’ 
notice, and, if it be denied, answer shall be filed within 
five days thereafter or a decree entered.” (Our 
italics.) 

We contend that since the adoption of Equity 
Rule No. 32, there are but two possible defenses 
to a bill in equity. First, a motion to dismiss which, 
in order not to waive the same must include all defects 
apparent upon the face of the bill. Second, an answer. 
The rule specifically provides that if a motion to dismiss 
is denied, an answer shall be filed within five days there- 
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after. Counsel for the defendant respectfully submits that 
to require of a defendant, first, to move to dismiss the bill 
for want of jurisdiction of the person and if that be over¬ 
ruled to, secondly, move to dismiss for want of jurisdic¬ 
tion over the res, and if that be overruled to, thirdly, move 
to dismiss for want of jurisdiction of the subject-matter 
in a court of equity, and if that be overruled, fourthly, to 
move to dismiss for defects in pleading such as multifari- 
oiisness or laches, etc., instead of expediting and simplify¬ 
ing matters will create even a worse condition than existed 
prior to the adoption of the rule. 

It is respectfully submitted that the rule intends that 
every defense in point of law arising upon the face of the 
bill shall be made by one motion to dismiss, and that a de¬ 
fendant would be in danger of having it properly contended 
that he has waived any ground which is not inserted in his 
motion. 

That the rule does not require defenses to the jurisdic¬ 
tion to be made separately from other defenses, we think 
is made clear from its abolishing pleas in abatement. Be¬ 
fore the adoption of Rule No. 32, if it had not been ap¬ 
parent upon the face of the bill that the defendant was a 
foreign executor, we would have pleaded in abatement. 
Since the adoption of that rule, we would be required to 
make the defense by way of answer, and answering, would, 
under the general rule, be required to answer fully. That 
is, unite in the defense of a want of jurisdiction over the 
person of the defendant, all defenses which the defendant 
desired to raise. 

We respectfully submit to hold that under modem equity 
rules passed for simplification and expedition a defendant 
who asserts a defense w’aives it, would create a trap for 
the unwarv and mark a return to the mediaeval technical!- 
ties of common law pleading. 

Counsel has been unable to find any case construing Rule 
29 of the Supreme Court of the United States, but it is sub- 


mitted that the recent case of Frye vs. Denver, 226 Fed., 
893, construes favorably to our contention substantially the 
terms thereof as contained in a statute. 

In the New Fiction Company vs. The Star Company, 
220 Fed., 994, a motion to dismiss on the ground of a want 
of jurisdiction of the person and upon the additional ground 
that upon the face of the bill there was no cause of action 
against the defendant, was sustained upon both grounds 
without discussion. 

“The former decisions upon demurrers, as well as 
the English cases upon motions to dismiss will prob¬ 
ably to a large extent be followed except in so far as 
they relate to technical matters. Foster Fed. Proc., 
p. 1175.” 

In England— 

“An objection on the grounds of jurisdiction should 
be taken by the defense; otherwise the court will en¬ 
tertain the action although' the defendant object 
to it at the hearing, unless it is a case in which no 
circumstances whatever can give the court jurisdic¬ 
tion.” 

Edmund Robert Daniels Chancery Practice, Vol. 1, 
p. 395, 8th Ed. 

It will be recalled that Mr: Justice Lurton was sent by 
the Supreme Court to obtain information from the Lord 
Chancellor, preparatory to the adoption by the Supreme 
Court of the new Equity Rules. Among the questions— 
addressed by Mr. Justice Lurton to the Lord Chancellor— 
was the following: 

2d. “May a demurrer and a defense upon the merits 
be combined in one pleading? If so, how has; the 
pleading and practice operated? Ans. ‘Yes,’ etc.” 

Hopkins F^. Equity Rules, p. 28. 
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11 . 

The Proceeding is in Rem, and the Court Has no 
Jurisdiction as the Res, viz., the Draft, is Not 
in the District, But in New York. 

It is well settled that debts due from the Government of 
the United States have no locality at the seat of Govern¬ 
ment. 


“But it has been suggested that the present case is 
distinguishable, because the assets sought to be dis¬ 
tributed were not collected in Kentuckv, but were re- 
ceived as a debt due from the Government at the Treas¬ 
ury Department at Washington, and so constituted local 
assets within this District. We can not yield our as¬ 
sent to the correctness of this argument. The debts 
due from the Government of the United States have 
no locality at the seat of Government. The United 
States, in their sovereign capacity, have no particular 
place of domicile, but possess, in contemplation of law, 
an ubiquity throughout the Union; and the debts due 
by them are not to be treated like the debts of a pri¬ 
vate debtor, which constitute local assets in his own 
domicile. On the contrary, the administrator of a 
creditor of the Government, duly appointed in the 
State where he was domiciled at his death, has full 
authority to receive payment, and give a full discharge 
of the debt due to his intestate, in any place where the 
Government may choose to pay it; whether it be at the 
seat of Government, or at any other place where the 
public funds are deposited. If any other doctrine were 
to be recognized, the consequence would be, that be¬ 
fore the personal representative of any deceased 
creditor, belonging to any State in the Union, would 
be entitled to receive payment of any debt due by 
the Government, he would be compellable to take out 
letters of administration in this District for the due 
administration of such assets. Such a doctrine has 
pever yet been sanctioned by any practice of the Gov- 



27 


emment; and would be full of public as well as pri¬ 
vate inconvenience. It has not, in our judgment, any 
just foundation in the principles of law/' 

Vaughn vs. Northup, 15 Peters, 1. 

U. S. vs. Coxe, 18 How., 100. 

Wyman vs. Halstead, 109 U. S., 654. 

Not only is there no res in the District of Columbia, but 
the res in question, viz.: the draft, is, according to the Bill 
of Complaint, in the State of New York, where both the 
plaintiff and the defendant qualified as executors. 

In Jones vs. Rutherford, 26 App. D. C., 121, it was held 
that where a draft had been issued by the Government of 
the United States and that draft was in the District of Co¬ 
lumbia, the doctrine of Vaughn vs. Northup, 15 Peters, 1, 
did not apply and that by virtue of the presence of the 
draft in the District, there was a res in the District which 
could be proceeded against. 

This court in the Rutherford case said: 

‘Tt is very clear, therefore, that this suit falls within 
the class of suits wherein notice by way of publication 
is authorized, provided that the draft drawn in favor 
of the appellant can be regarded as personal property 
within the District of Columbia, or within the juris¬ 
diction of the courts of the District. Now, why should 
it not be regarded as such personal property? It is 
drawn here by the Treasurer of the United States; 
it is physically present here; it is deliverable here; it 
has not other situs. It is true it may be made payable 
elsewhere, in New York, or New Orleans, or San Fran¬ 
cisco, or at any other place where it may suit the 
claimant and the officers of the Government; but it is 
not apparent how any such circumstance as that can 
affect the character of the paper as personal property 
in this District, while it is physically present here. 
It could become the subject of larceny in this District 
by being stolen here. It could become the subject of 
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forgery by being fraudulently altered within the limits 
of the District. If it were improperly withheld by the 
Treasurer, the courts of this District would constitute 
the proper forum wherein its delivery could be en¬ 
forced. Mandamus would lie to compel its delivery 
to the person entitled to receive it; injunction would 
lie to prevent its delivery to a person not entitled to 
receive it. 

“Let us assume the conditions to be changed in the 
present instance, and that the Treasurer had announced 
to the appellant his intention to deliver the draft to the 
appellee. Wherein would lie the remedy of the appel¬ 
lant, upon the assumption that he regarded such pro¬ 
posed action of the Treasurer as unjust and without 
warrant of law? Undoubtedly the remedy would be 
by just such a suit as the present in the courts of the 
District of Columbia, not merely because the Treas¬ 
urer is here, where he may be personally served with 
process, but because the draft, the subject-matter of 
controversy, is also here, and is capable of being de¬ 
livered here to the person lawfully entitled to receive it. 
Why should not the same remedy lie in favor of the 
appellee, or of any person similarly situated 

Every reason given by the Court of Appeals in the 
Rutherford case whv the res, viz.: the draft, in that case 
was in the District of Columbia, applies as a reason in this 
case why the res is not in the District of Columbia, but is 
in the State of New York where the draft is. 

III. 

The Complainant Has no Lien. The Lien Con¬ 
tracted FOR is Opposed to Section 3477, R. S. U. S., 
THE Benefit of Which is Claimed and Insisted 
Upon in This Suit by the Government. 

In Parish vs. McGowan, 39 App. D. C., 184, this court, 
following and citing Nutt vs. Knut, 200 U. S., 12, and 
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•Bank vsi Downie, 218 U. S., 351, held^that a provision in a 
contract with an attorney whereby he is to receive a per¬ 
centage of the amount recovered upon a claim against the 
United States is valid, but that a further provision giving 
him a lien therefor is void under Sec. 19, 3477 R. S. U. S. 
This court in the Parish case said: 

“It can not be controverted that contracts like those 
set out in the bill—in so far at all events as they at¬ 
tempt to assign, or create a lien upon a claim against 
the United States—are prohibited by Sec. 3477, Rev. 
Stat. U. S. Comp. Stat., 1901, p. 2320, and thereby 
made absolutely void. Nutt vs. Knut, 200 U. S., 12- 
21; 50 I.. Ed., 348-353, 26 Sup. Ct, Rep., 216; Na¬ 
tional Bank vs. Downie, 218 U. S., 345, 54 L. Ed., 
1065, 31 Sup. Ct. Rep., 89, 20 Ann. Cas., 1116. It was 
said, however, in Nutt vs. Knut, supra, that the pro¬ 
vision of a contract evidencing an agreement to pay the 
attorney a fixed portion of the sum that might be re¬ 
covered through his services might stand alone not¬ 
withstanding the illegality of the provision for the lien; 
such provision giving the attorney no interest in the 
claim itself and .creating no lien thereon.'' 

Though the case of Parish vs. McGowan was .reversed 
in the Supreme Court of the United States, 237 U. S., 
285, it was upon the sole ground that the parties had spe¬ 
cifically agreed to a consent decree whereby the fimd - 
was brought into court and the same having been done, 
they thereby waived all questions of jurisdiction, invalidity 
of lien-under Sec. 3477 R. S. U. S., etc. The decision of 
this court in Parish vs. McGowan, in so far as it applies 
Sec. 3477 of the Revised Statutes of the United States to 
a case of this kind remains in full force and efiFect. 

“If regard be had to the words as well as to the 
meaning of the statute, as declared in former cases, it 
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would seem clear that the contract in question was, in 
some important particidars, null and void upon its face. 
We have in mind that clause making the payment of 
the attorney's compensation a lien upon the claim as¬ 
serted against the Government and upon any draft, 
money or evidence of indebtedness issued thereon. In 
giving that lien from the outset, before the allowance 
of the claim and before any sendees had been ren¬ 
dered by the attorney, the contract, in effect, garoe him 
an interest or share in the claim itself a7td in any 
czndeuce of indebtedness issued by the Government on 
account of it. In effect or by its operation it trans¬ 
ferred or assigned to the attorney in advance of the 
allozvance of the claim such an interest as would se¬ 
cure the payment of the fee stipulated to be paid. 
All this was contrary to the statute; for its obvious 
purpose, in part, was to forbid any one who was a 
stranger to the original transaction to come between 
the claimant and the Government, prior to the allow¬ 
ance of a claim, and who, in asserting his own interest 
or share in the claim, pending its examination, might 
embarrass the conduct of the business on the part of 
the officers of the Government. We are of opinion 
that the State court erred in holding the contract, on 
its face, to be consistent with the statute. 

“It does not follow, however, that, for this error, the 
judgment must be reversed. There is a provision in 
the contract of 1882 which can stand alone and which 
was not in violation of the statute, namely, the one 
evidencing an agreement on the part of Nutt's execu¬ 
trix to pay to the attorney for his services a sum equal 
to 33^ per cent of the amount allowed on the claim. 
Wylie vs. Cox, 15 How., 415: Wright Z'S. Tebbitts, 
91 U. S., 252: Taylor vs. Bemiss, 110 U. S., 42. Such 
an agreement did not give the attorney any interest 
or share in the claim itself nor any interest in the par¬ 
ticular money paid over to the claimant by the Govern¬ 
ment. It only established an agreed basis for any 
settlement that might be made, after the allowance and 
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payment of the claim, as to the attorney's compensa¬ 
tion. It simply created a legal obligation upon the part 
of the estate, which, if not recognized after the col¬ 
lection of the money, could have been enforced by suit 
for the benefit of the attorney, without doing violence 
to the statute or to the pMic policy estctblished by its 
provisions. The decree below may then be regarded 
as only giving effect to the agreement as to the basis 
upon which the attorney’s compensation was to be cal¬ 
culated. It did not assume to give him any lien upon 
the claim or any priority in the distribution of the 
money received by Nutt's personal representative from 
the United States, nor upon ctny other money in his 
hands. Indeed, no lien is asserted by the plmntiff in 
his pleadings. While the original petition asserted his 
right to be paid in accordance with the contract, the 
plaintiff claimed, if he could not be paid under the con¬ 
tract, that he be compensated according to the reason¬ 
able value of his services.” 

Nutt vs. Knut, 200 U. S., 20. 

' We respectfully submit that under the decisions in Nutt 
vs. Knut, 200 U. S., 12; Bank vs, Downie, 218 App., sAl, 
and Parish vs. McGowan, 39 App. D. C., 184, the plaintiff 
has no lien upon the fund or draft. 

Unless the plaintiff has a lien there is no merit in this 
equity suit. It seems to us that the plaintiff’s contention 
that the court may deny her the lien she claims in her bill 
and also hold that she does not own any part of the fund, 
but may appoint a receiver for the fund and give her half 
thereof, is asking this court to indirectly deny the effect of 
R. S. 3477 as construed by the Supreme Court in the Nutt 
case. The plea advanced by the plaintiff for the court to 
give her all the benefits of a lien and proceed as if she had 
a lien, even though she has no valid lien, has frequently 
been unsuccessfully advanced in the past by other litigants. 
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Plaintiff's Cases. 

The case of Ingersoll vs. Coram, 211 U. S., 335, cited 
by the plaintiff upon this proposition did not involve a claim 
against the Government of the United States, but purely a 
private matter. It was held that the Federal Courts had 
jurisdiction by virtue of the controversy being between citi- 
7.ens of different States. The bill sought to have a lien 
for attorney's fees declared upon some of the distributive 
shares of the estate after the Probate Court had allotted 
those shares. According to the syllabus of the case it 
decided: 

“The fact that proceedings for the administration 
of an estate are pending in the Probate Court does not 
deprive the Circuit Court of the United States of juris¬ 
diction to determine whether a lien exists in favor of 
citizens of another estate on some of the distributive 
shares, the lien only to he enforced after the Probate 
Court shall hove finished its functio7is/' 

The court in the Ingersoll case said, speaking of the 
Probate Court: 

“Ao interference veith that court 'ivas sought or de¬ 
creed. as vee have seen. Rights between the parties 
arising from their transactions and contracts were only 
adjudged and only decreed to he redressed when the 
Probate Court should have finished its functions/^ 

There can* be no doubt that if any one entitled to a dis¬ 
tributive share in the estate, of Samuel M. Church had 
created an equitable lien thereon; the party- having such 
lien would be entitled to have the New York courts decree 
the lien upon the distributive share of that j party, in the 
language of the Supreme Court, after the Probate Court* 
had “finished its functions” and distributed the funds to 
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the distributee and this is all the case of Ingersoll vs. 
Coram decides. 

The case of Wright vs. Tebbitts, 91 U. S., 252, cited by 
the plaintiff, was an action at law by an attorney to recover 
for services rendered in connection with the claim against 
the Government under a contingent contract. It was con¬ 
tended that the contract for employment was illegal as op¬ 
posed to Sec. 3477 of the Revised Statutes. The court said: 

As to the first objection, all that need be said is, 
that there is no claim of any lien upon the fund. All 
Wright undertakes to do is to pay ‘one-tenth of what¬ 
ever he may realize from the Choctaw Indians, * * * 
whenever the money comes into his hands.’ Tebbitts 
asserts no claim upon the fund; he only asks that he 
may be paid by Wright for his services after the money 
has been collected, and in accordance with the stipula¬ 
tion of the contract or memorandum.” 

In Conde vs. York, 168 U. S., 642, cited by the plaintiff, 
the Supreme Court merely dismissed the writ of error for a 
want of jurisdiction. The court, however, quotes with im¬ 
plied approval from the opinion of the Court of Appeals 
of New’ York rendered in the case then before the Supreme 
Court. In the Conde case, as in the case of Wright vs. 
Tebbitts, the United States was in no wise a party. The 
money had been collected from the Government and the 
action was one at law. The Supreme Court said: 

“The United States had, in due course, paid over the 
money to the contractors; and between them there 
was no dispute; nor had the United States any concern 
in the question as to which of the rival claimants was 
entitled to the fund, the proper distribution of which 
depended on the equities betw^een them. What the 
New York courts determined was that the equities of 
York and Starkweather w^ere superior to those of 
Conde and Streeter, and judgment went accordingly.” 
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IV. 

In the Absence of a Lien or a Judgment at Law it is 
Essential in Order to Give the Equity Court 
Jurisdiction That There be an Allegation of 
Insolvency. 

Even if this suit were against Wells personally and not 
against him as a foreign executor and if the draft were in 
the District of Columbia instead of being in New York, 
still the facts as set forth in the plaintiff's Bill of Complaint 
would not entitle her to any relief in a court of equity. Be¬ 
fore the defendant can be deprived of his constitutional 
right to a trial by jury, and the equity court take jurisdic¬ 
tion there must be ‘'extraordinary conditions” threatening 
“irreparable injury.” 

We respectfully contend that the decisions of this court 
make it apparent that in the absence of a lien or a judgment 
at law, it is essential, in order to give an equity court juris¬ 
diction, that there be an allegation of insolvency, or other 
extraordinary conditions. 

The bill contains absolutely no allegation reflecting upon 
the financial standing or integrity of Wells personally or of 
the estate of which he is executor. It does not even insinu¬ 
ate that Wells will not hold the fund in question subject to 
the orders of the Probate Court under which he qualified. 
It does not allege any fear on the plaintiff’s part that if it 
be determined by any court having jurisdiction of the sub¬ 
ject-matter that the plaintiff has a just claim against the 
defendant or against the estate that the same will not be 
promptly met. 

In Hess vs. Horton, 2 App. D. C., 83, non-resident com¬ 
plainants filed a bill against a non-resident debtor and his 
resident grantee to subject property, alleged to have been 
fraudulently conveyed by the debtor, to a claim of the com- 
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plainant which had not been reduced to judgment. The 
bill alleged that the defendant debtor was not the owner of 
any property in the District of Columbia, which could be 
reached by legal process, but did not allege his insolvency. 
The court said: 

'‘For aught that appears in this bill defendant Hor¬ 
ton may have property subject to execution in the State 
of New York, where he resides, more than sufficient to 
satisfy complainant’s demand. The complainant, who 
resides in Maryland, could easily have resorted to the 
courts of the place of defendant’s residence, where he 
may have property subject to execution, as to the 
courts of this District.” * * * 

The court then holds that the aid of a court of equity 
can not be Vvoked by one who has not reduced his claim to 
judgment and exhausted his remedy at law, unless he has a 
lien upon the property or the defendant has no property 
that could be reached by legal process in the State where he 
resides, viz., insolvency, and dismissed the bill. 

In Droop vs. Ridenour, 9 App. D. C., 95, a resident 
creditor who had not reduced his claim to judgment sought 
to reach real estate situate in the District, which he alleged 
had been fraudulently conveyed by the defendant whom he 
alleged had absconded from the District. He further al¬ 
leged that he had instituted an action at law in the Dis¬ 
trict, but had been unable to get service of process and that 
the only property which the defendant had left in the Dis¬ 
trict was the equitable interest sought to be reached and that 
the same could not be proceeded against at law. Under 
these circumstances the court upheld the bill. 

In Supplee Hardware Company vs. Driggs, 13 App. 
D. C., 272, the complainant who had not reduced his claim 
to judgment sought to reach an equitable interest in the 
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property of the defendant who resided in New York. The 
Bill of Complaint further alleged that the defendant Driggs 
had no property here, in New York or elsewhere, subject 
to legal process by way of attachment or otherwise and to 
that extent was insolvent also. The defendant contended 
that since his client had not absconded and could be sued 
in New York, that this case differed from the Ridenour case 
and was like the Hess case. The court said: 

“From one point of view this difference is indeed 
material and would bring the case at law within the 
scope of the decision in Hess vs. Horton, supra; but it 
is made nugatory by the allegation of the bill that the 
defendant has no property in the State of New York 
of any kind or description from which satisfaction of 
a judgment there could be obtained. The only prop¬ 
erty that he has anywhere is the equitable estate in 
certain real property in the District of Columbia. What 
benefit would complainant obtain from a judgment 
in New York of which no satisfaction could possibly 
be had? * * * q'Q obtain satisfaction of his debt 

he would still be compelled to seek the relief of the 
court of equity.’ ' 

This court sustained the bill. 

In Parish vs. McGowan, 39 App. D. C., 184, this court 
said: 

“The complainants sued upon the contract as a 
whole, claiming the fee as fixed thereby, as well as the 
lien. Had there been an amendment abandoning the 
lien and relying on the quantum meruit, solely, the 
equity court would have been without jurisdiction. 
* * * The allegation of the insolvency of the ex¬ 

ecutrix, and her intention to remove the fund from the 
jurisdiction upon its receipt, furnish no foundation for 
a creditors’ bill to enforce a simple contract. They 
were pertinent allegations in the bill for the purpose 
of obtaining the injunction prayed. It was not a 


:37 


creditors^' bUl founded on a simple .contract, invoking 
the interposition of equity under extraordinary cofu- 
ditions to prevent cetrain arid irreparable injury, so 
as to bring it within some of the exceptio'nal cases in 
which a creditors^ bill has been entertained upon a sim¬ 
ple contract unreduced to judgment. Had such been 
its character and avowed purpose, it would seem that 
the complainants were not without adequate remedy 
in another branch of the Supreme Court of the Dis¬ 
trict. The will of J. W. Parish had been probated in 
the Supreme Court of the District holding a special 
term as a probate court, and was still in administra¬ 
tion. The sole power of the executrix to demand the 
payment and to institute the action to enforce it was 
derived from the letters testamentary granted to her 
on the probate of the will. The complainants could 
have applied for relief to that court which, under the 
ample power conferred by the statute, could have re¬ 
quired the executrix to give additional and sufficient 
l^nd for the protection of creditors, or else have re¬ 
voked her letters and thus prevented her collection of 
the judgment. D. C. Code, Secs. 263-296 (31 Stat. 
at L., 1232-1236, Chap. 854).” 

Pl.\intiff"s Second Assignment of Error—Fraud, 

Limitations, etc. 

The plaintiff contends that the contract which is the basis 
of her suit was terminated at law and the defendant Wells 
released at law because, the bill alleges, about a year after 
Ryan had been employed and had filed the claim, Wells ad¬ 
dressed a communication to Ryan purporting to annul and 
cancel the contract, under a provision of the contract that 
if the claim be one that said executor does not desire to 
prosecute the said contract should become null and void. If 
the executor under this provision did not have the absolute 
right to terminate the contract when and as he saw fit, 
the letter complained of was of no effect whatsoever and 
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the plaintiff is entitled to recover at law as if the same had 
not been sent. 

The plaintiff contends if she brought a suit at law that 
we could plead that the sending by us of the letter of July 
29, 1905, constituted a release and that she would be pre¬ 
vented from replying at law that the release was fraudu¬ 
lently obtained. It is difficult to see how merely sending 
such a letter would constitute a release and be governed as 
such by the technical rules of common law pleading relating 
to releases. 

‘‘A release must either l:>e under the seal of the re¬ 
leasor or be supported by a sufficient consideration: 
otherwise it is nudum pactum and void, 34 Cyc., 1048.'’ 

But even if the mere sending of such a letter is a valid 
release at law, the weight of authority is that fraud in ob¬ 
taining a release can l)e pleaded at law. 

“Consequently the authorities unanimously allow 
fraud, attaching the execution of a sealed release to be 
applied as a defense to a plea of release in an action 
at law on the right released." ♦ 

“There is a decided conflict of decision, however, as 
to whether fraud as to any collateral fact or as to the 
consideration of a sealed release may be made the 
basis of an attack on the release in such an action at 
law. Bv a preponderance of authority on one ground 
or another, hozeez'er, such an attack is allowed, and a 
resort to equity for eancelation is not necessary (citing 
Rockwell vs. Capital Traction Company, 25 Apps. 
D. C., 98, and numerous other cases)." 

“The technical common law rule does not apply 
where * * * the releasor denies the receipt of a con¬ 
sideration for the release. 34 Cyc., 1069-1070." 
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Section 274 B of 38 Stat. at Large, 956, which the plain¬ 
tiff contends is in force in the District of Columbia pro¬ 
vides : 


“that in all actions at law equitable defenses may be 
interposed by answer, plea or replication without the 
necessity of filing a bill on the equity side of the court.’' 

The facts which constitute fraud must always be specifi¬ 
cally stated, mere general allegations of fraud never suffice. 
It is respectfully submitted that the bill does not contain 
such specific allegations of fraud as entitle the plaintiff 
to relief in a court of equity. 

The bill alleges that the letter from Wells annulling and 
canceling the contract, under the provisions of the second 
paragraph thereof, notified Ryan that Wells had sent a 
communication to the Revenue Bureau withdrawing the 
claim. It states also that Ryan understood certain things 
to be true, but does not state that he imderstood those things 
to be true by virtue of any false statement of fact made to 
him by Wells. The one fact which the Bill of Complaint 
states that Wells ever asserted in this connection, was that 
he had sent a communication to the Internal Revenue De¬ 
partment withdrawing the claim and directing that no pro¬ 
ceedings be had thereunder, and the bill nowhere states 
that Wells did not send such a communication to the In¬ 
terior Department. It does state that he afterwards em¬ 
ployed other attorneys to prosecute the claim. This he 
may have done and yet in good faith have actually sent 
the communication to the Interior Department which ac¬ 
cording to the Bill of Complaint he stated he sent. If he 
did not send this communication and the plaintiff contends 
that that was fraud, he should have specifically alleged that 
the communication was not sent. 
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Moreover, a mere showing of fraud is not sufficient to 
give an Equity Court jurisdiction. Curriden vs. Middleton, 
232 U. S., 635; George vs. Ford, 36 Apps., 329. 

The plaintiff contends that because it is possible that her 
cause of action may be barred at law by the running of the 
statute of limitations, she should be permitted to proceed 
in equity. The answer to this is, first, that if she had a 
good cause of action the statute of limitations has not 
barred the same because the statute would start to run from 
her discovery of her right of action. Second, that the mere 
fact that a cause of action is barred at law is no ground for 
the interposition of a court of equity. 

In Lewis vs. Dennison, 2 App. D. C., 393, this court in 
an action of assumpsit held: 

"Tf it be made to appear on the trial that the de¬ 
fendant kept the fraud concealed, or that it was of such 
nature as to remain concealed after i>er|:)etration, and 
that therefore plaintiff did not discover it, not dis¬ 
cover any facts sufficient to put him ni)on inquiry, 
which if followed with ordinary diligence would have 
led to its discoverv, until within three vears before the 
time of filing his • suit, the statute of limitations will 
be no bar to his recovery.” 

'‘We think it is a well-settled principle that a de¬ 
fendant can not avail himself of the bar of the statute 
of limitations, if it appears that he has done anything, 
that would tend to lull the plaintiff into inaction, and 
thereby permit the limitation prescribed by the statute 
to run against him.” 

Homblower vs. George Wash. University, 31 App. 
D. C., 75. 

“The question which arises is: Can Cummings in¬ 
voke the aid of a court of ecpity to afford him the re¬ 
lief which he seeks? A negative answer is compelled 
by a consideration of the most elementary principles. 
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''As said in Metropolitan National Bank vs. St. 
Louis Dispatch Co., 149 U. S., 436, 448: 'Courts of 
equity, in cases of concurrent jurisdiction consider 
themselves bound by the statutes of limitation which 
govern actions at law.' That Cummings might at his 
election have pursued a remedy for the Sieged fraud in 
a court of law is obvious. And it is equally clear that 
such remedy at law, by action on the case predicated on 
the facts as to deceit and fraud, which are alleged in 
the bill now before us, would have been barred in three 
years from the discovery of the fraud under the Stat¬ 
utes of Limitations of Maryland of 1715, c. 23, par. 2, 
in force in the District of Columbia. 1 Kilty's Stat¬ 
utes, 111; Comp. Laws Dist. Col., c. 42, par. 6, p. 360. 
It hence follows, irrespective of the equitable doctrine 
of laches, that the relief which the bill seeks to obtain 
ought not to be allowed by a court of equity." 

Baker vs. Cummings, 169 U. S., 206. 

The Case Should Not Be Transferred to the Law 

Side of the Court. 

Even if the court holds that Section 274 A of the Ju¬ 
dicial Code, 38th Statutes at Large, 956, is applicable to 
the District of Columbia, this case should not be trans¬ 
ferred to the law side of the court. It would still remain 
a suit against a foreign executor in his representative ca¬ 
pacity and the law court would not have jurisdiction over 
the defendant as such. Neither would the law court have 
any jurisdiction to interfere with the assets of this foreign 
executor. There has been no service of process upon the 
defendant and there is no reason to suppose that process 
could be served upon him. To transfer the case then to 
the law side of the court would be absolutely futile. 

It is respectfully submitted that the decree below should 
beiMNM^aflM4^ 

/^ Arthur Peter, 

Attorney for Defendant Wells. 


